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ST. LOUIS, NOVEMBER 11, 1887. 


CURRENT EVENTS. 





JupiciaAL Oprntons.— Many persons who 
possess sound judgment and habitually 
arrive at correct conclusions are unable to 
explain to others, with clearness and pre- 
cision, the processes of their ratiocination. 
This is one of the few weaknesses which 
judges of courts of high degree sometimes 
share with ordinary mortals, and to this 
cause, in part at least, is to be attributed the 
fact that we sometimes find conclusions of 
law, eminently and undoubtedly sound, em- 
bodied in judicial opinions which are singu- 
larly confused and obscure, abounding in 
solicisms and non sequiturs, and chiefly re- 
markable for verbosity and incoherence. In 
part, no doubt, this results from overwork, 
but in some measure, we are persuaded, it is 
to be attributed to neglect and indifference. 
In these latter days of universal reporting of 
judicial opinions, courts speak, not as of yore, 
to the parties, to their counsel, or to the 
local bar, but to the whole profession, and 
we submit that it is a duty which judges owe 
to their brethren of the bar to express them- 
selves with clearness and precision; not 
merely to announce their decisions, but to 
state the issues made by the pleadings, the 
facts established by the evidence, the line of 
ratiocination by which they were lead to their 
conclusions, the authorities which they have 
followed and those which they decline to fol- 
low. We think it eminently desirable that 
the opinion of the court should include an 
authoritative statement of the facts upon 
which the judgment is rendered. In some 
States the duty of preparing a statement of 
the factsis delegated to the reporter, but it 
seldom or never appears whether the court 
guarantees the accuracy of his statements. 
This practice, in our judgment, is very much 
to be deprecated. ‘The courts know better 
than anybody else possibly can, upon what 
facts they founded their decisions, and what 
other facts they dismissed from considera- 
tion as irrelevant and immaterial. The re- 
porter cannot possibly know these things, 
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and hence he may very possibly blunder, 
giving undue prominence to immaterial 
points and omitting matters of real impor- 
tance. Itis not too much, in our opinion, 
for the profession, and for the public, too, as 
for that matter, to ask the judges for a clear 
and authenticated statement of the facts to 
which they apply the principles of law which 
they declare, and the best and most conve- 
nient mode of furnishing such a statement is 
to embody it in the opinion. 

We have been led to the consideration of 
these topics by the recent perusal of the 
opinion of an English judge who, in a case 
involving large interests, as well as important 
legal questions, which have been much dis- 
cussed on both sides of the Atlantic, decided 
those questions without citing a single au- 
thority, English or American. The controll- 
ing question was a question of American law, 
which he decided as a question of fact upon 
the testimony of experts in American law. 
That was all right, of course, as a question 
of American law is, in England, a question of 
fact. It would have been gratifying, how- 
ever, even, we fancy to English readers of 
the opinion, if the judge had referred to the 
autnorities which, no doubt, the learned ex- 
perts cited in their depositions. And on this 
side, where the question is still sub judice, it 
would be gratifying to know whether the 
English judge had any other reason for hold- 
ing that a certain proposition was American 
law, except that certain American lawyers 
said upon their oaths that, in their opinion, 
that proposition was the American law on 
the subject. 

We do not, of course, controvert the prin- 
ciple that questions of foreign law are ques- 
tions of fact, but we are persuaded that par- 
ties, counsel, the profession and the public 
are entitled, especially on much controverted 
questions, to some better reasons for a de- 
cision than that Mr. — says in his deposi- 
tion that, in his opinion, the foreign law is 
thus, and, therefore, we decide that the law 
is as he says itis. We always like to know 
the ‘‘reason why’’ any fact exists, and the 
profession, like a jury, is entitled to the best 
evidence on all questions of fact, and we 
submit that the mere dictum of an expert is 
not, without more, the best evidence. 

There are some other matters of judicial 
usage to which, before we leave the subject, 
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we wish to refer. The American Law Re- 
view,! under the heading ‘‘An Abominable 
Practice,’’ says: 

‘The late Judge Napton, of Missouri, is 
said to have abominated the practice of re- 
ferring to the parties in a judicial opinion as 
the appellant and respondent. The reason 
of his dislike of the practice is apparent 
to anyone. The mind is constantly on a 
troublesome search in reading the opinion 
where the parties are thus referred to, to as- 
certain and keep in view which party is ap- 
pellant and respondent. This ‘practice is 
still kept up in the opinions of the supreme 
courts of several of the States. - * * * 
Another practice, scarcely less to be con- 
demned, is that of several of the States, such 
as Illinois and Tennessee, in actions at law, 
where they reverse the names of the parties 
as they appear in the court below and put 
the party appealing or prosecuting the writ 
of error as the party plaintiff, although he 
may have stood in the court below as the 
party defendant.’’ 

We fully concur with our contemporary. 
In its best estate the law has enough and to 
spare of conundrums, and it is simply cruel 
for its chosen ministers to burden the busy 
and hurried practitioner with puzzling prob- 
lems of personal identity. Itis the custom 
of courts, in their opinions, to avoid the use 
of patronymics; hence, a judge will often 
describe a party as ‘‘the plaintiff in error 
here, defendant in the court below,’’ when 
he means simply ‘‘Jones,’’ and if he really 
means Jones, we think he might say Jones 
without material derogation from his dignity. 


1 September-October, 1887, p. 184. 





NOTES OF RECENT DECISIONS. 





Witt — Contract — Construction.—The 
Supreme Court of Kansas had occasion in a 
recent case,’ to construe an instrument of 
quite an unusual character. The court held 
that it was both contract and will, and valid 
in both capacities. It has been quite com- 
mon for deeds, apparently designed to operate 
as deed, and in the usual form of such in- 
struments, to be held testamentary in their 


1 Reed vy. Hazleton, 8. C. Kan., Oct. 8, 1887; 15 Pac. 
Rep. 177. - 








character and operation and vice versa, but 
one which serves the double purpose of a 
contract inter vivos, and a last will and testa- 
ment is, we think, seldom found. 

The facts were that Ricket was the owner 
of the land in question, and Hazelton lived, 
or by contract was to live with him, and that 
the instrument under consideration was en- 
tered into and signed by both parties. It 
provided that Ricket furnished Hazelton with 
eigteen head of cattle, to be kept on the land 
in question, that Hazleton should live with 
Ricket, should do farm work, and the cattle 
when sold should be equally divided between 
the parties. 

The instrument further stated that, during 
his life-time, Ricket should retain full title 
and possession of the land, but after the 
death of the said Ricket the ‘‘right and title 
of the land shall vest in the said John 
Hazleton.’”’ 

The court regarded the case as one of the 
first impression, and said: ‘‘If an instru- 
ment of writing passes a present interest in 
real estate, although the right to its posses- 
sion and enjoyment may not accrue until 
some future time, it is a deed or contract; 
but if the instrument does not pass an inter- 
est or right until the death of the maker, it 
is a will or testamentary paper.’’? 

Under this view of the law the court pro- 
ceeds to examine the terms of the contract. 
It holds that by those terms the possession of 
the cattle was vested in John Hazleton, and 
to this extent the instrument was a contract 
inter vivos and enforcible as such. As to the 
real estate, the court held that Ricket re- 
tained the right of possession during his life- 
time, and that no title or right of possession 
was to vest in Hazelton until after the death 
of Ricket. The court, therefore, regarded 
the instrument as testamentary in its charac- 
acter and operation, and revocable at the 
will of Ricket.* The court holds that the 
doctrine of covenants to stand seized to the 
use of the grantee has no application to the 
case. 


2 Sperber v. Bulster, 66 Ga. 317; Turner v. Scott, 51, 


Pa. St. 126; University v. Barrett, 22 Towa, 60; 19 
Cent. L. J. 46. 
3 McKinney vy. Settles, 31 Mo. 541. 











Thras’ 
7 Co 
8 Pit 
Rep. 1 





ee 
OR 








XUM 


Vou. 25. 


THE CENTRAL LAW JOURNAL. 


435 _ 








JURISDICTION. 





1. Want of Jurisdiction. 
a. Another Suit Pending. 
b. Action for Negligence Causing Death. 
c. Suits on Foreign Statutes. 
d. Garnishing Wages in Another State. 
2. Conflict of Jurisdiction. 
a. Writ of Habeas Corpus. 
3. Concurrent Jurisdiction. 
a. Priorities of Levies and Attachments. 
1. Want of Jurisdiction.—The question of 
jurisdiction is to be determined by the special 
laws of each particular State. But want of 
jurisdiction may be always pleaded in an ac- 
tion upon a foreign judgment.' A finding or 
recital of such jurisdiction will not prevent 
inquiry.” On the general issue, the jurisdic- 
tion of a court rendering a foreign judgment 
is put in issue, but not the merits of the judg- 
ment.® 
Where a foreign judgment is sued on, or 
is set up in bar, the party supposed to be 
bound by it may aver and prove, even in con- 
tradiction of the record, any jurisdictional 
fact appearing therein, as that he was not a 
resident within the territorial jurisdiction of 
the court rendering it; that he was not per- 
sonally served with process within that juris- 
diction; and that the attorney who appeared 
for him had mo authority to do so.‘ Or he 
may impeach it for want of jurisdiction ap- 
parent on the face of the record.® The de- 
cree of a foreign court with respect to the 
distribution of American assets, would be 
void for want of jurisdiction.® 

The courts of a State have no jurisdiction 
of a charge of desertion, under the poor 
laws, where the husband’s domicil is in an- 
other State, and the action of desertion took 
place in a third one.’ Where the subject- 
matter of the suit is strictly local, jurisdic- 
tion depends upon such locality, and can 
only be exercised in the State where the sub- 
ject-matter is located.§ 

1 Pittsburgh, ete. R. Co. v. Rothschild (Pa.), 4 Cent. 
Rep. 109;- Morey v. Morey, 27 Minn, 265; Whart. Confl. 
L., §§ 704, 811. 

2 Hoffman v. Hoffman, 46 N. Y. 30; Kerr. v. Kerr, 41 
N. Y. 272; Sewall v. Sewall, 122 Mass. 156; Pennoyer 
v. Neff, 95 U. 8. 714; 24 L. ed. 565; Thompson v. Whit- 
man, 18 Wall. 457; 21 L. ed. 897. 

3 Crone v. Dawson (Mo.), 1 West. Rep. 689. 

4 Graham v. Spencer, 14 Fed. Rep. 603. 

5 Morey v. Morey, 27 Minn. 265. 

6 Aspden v. Nixon, 4 How. (U. 8S.) 467; Stacy v. 
Thrasher, 6 How. (U. 8.) 44. 

7 Commonwealth v. Bailey, 1 Leg. Gaz. K. 87. 


8 Pittsburgh, etc. R. Co. vy. Rothschild (Pa.), 4 Cent. 
Rep. 109. 





If the object of the suit is to directly deal 
with and affect the person of the deceased 
party, and not the subject-matter itself, and 
the decree when rendered and the relief when 
granted would, in fact, directly affect and 
operate upon the person of the defendant 
only, and would not directly operate upon the 
subject-matter, the suit may be maintained in 
any State where the court obtains jurisdiction 
of the person of the defendant, although the 
subject-matter of the controversy referred to 
and described in the decree, and ultimately 
but indirectly affected by the relief granted, 
may be situated in another State.° 

An action cannot be maintained under a 
statute of one State, regulating the compen- 
sation of inspectors for services performed 
in another.” And contracts made in China by 
American merchants are, by our treaties and 
statutes, and the English treaties, governed 
by the ‘‘common law,’’ meaning the rules 
found ia the decisions of federal and State 
courts, as distinguished from our statute law, 
and can be enforced by the consular courts ; 
but the decisions of the consul are not con- 
clusive upon all other courts."’ Where by the 
lex loci contractus the legal title to a chose in 
action passes by assignment, the assignee 
may sue in his own name in any former;” 
and a receiver, on the ground of interstate 
comity, will be allowed to sue in the courts of 
another State than that in which he was ap- 
pointed.” But it is questioned whether a 
citizen of one State, acting within that State 
and under its judicial authority, can be called 
to account for such act in another State." 

It has been heid that the Supreme Court of 
New York can take jurisdiction of foreclos- 
ure of a mortgage where a portion of the 
premises lie in another State, and may order 
the mortgagor to execute conveyance thereof 
in performance of the covenant in said mort- 
gage; and such mortgage, although not 
originally prayed, can be granted, even after 
report of sale, by way of amendment; but 
when a mortgage by a railroad company cov- 


9 Pittsburgh, etc. R. Co. v. Rothschild, (Pa.), 4 Cent. 
Rep. 109. 

10 Fitzsimons vy. Guanahani, 16 S. C. 192. 

1 Forbes v. Scaunell, 3 Cal. 242. 

12 Levy v. Levy, 78 Pa. St. 507. 

18 Metzner v. Bauer, 98 Ind. 425. 

14 Gibbons v. Livingston, 1 Hal. (N. Y.) 236. 

4 Union Trust Co. v. Rochester, ete. Co. (N. Y.), 3 
Cent. Rep. 840. 
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ered its property in New York, Ohio and 
Pennsylvania, and suits to foreclose were 
brought in all three States, and the same per- 
son appointed receiver in each suit, upon a 
motion to amend the complaint and order ap- 
pointing the receiver, so as to make the action 
in New York collateral or ancillary to that 
pending in Ohio, which the mortgagees de- 
sired should be the principal suit, the court 
held that the motion to amend the complaint 
might be granted, provided the issues already 
framed, and the court’s power to dispose of 
them effectually, were not changed. But the 
court refused to modify the order appointing 
the receiver.'® 

The State will not enjoin a license from 
manufacturing, on his refusal to pay the 
stipulated royalty, where the defendant de- 
nies the validity of the patent, since the ques- 
tion raised is exclusively within the jurisdic- 
tion of the federal courts, and for the non- 
payment of royalty the plaintiff has an ade- 
quate remedy at law.” 

Where the jurisdiction of a ccurt of limited 
jurisdiction depends on some fact which can 
be decided without deciding the case on its 
merits, the jurisdiction may be questioned 
and disproved collaterally, although the juris- 
dictional fact is averred of record and has 
been, on evidence, actually found by the 
court. But when the question of jurisdiction 
is so involved in the subject-matter of the 
suit that it cannot be separately decided, the 
judgment rendered is conclusive in collateral 
proceeding." 


16 Taylor v. Atlantic, ete. R. Co., 57 How. Pr. 26. 
Compare 55 How. Pr. 286. On an application to 
compel such receiver to pay certificates issued by him 
for the rental by his company of rolling stock, the 
court refused to remit the applicant to the courts of 
Ohio, on the ground that the proceeding in each State 
were separate and independant as to property within 
its limits. Re United States Rolling Steck Co., 57 
How. Pr. 16. 

17 Hat Sweat Mfg. Co. v. Reinoehl (N. Y.), 3 Cent. 
Rep. 54; s. c., 102 N. Y. 167; 55 Am. Rep. 793. 

18 People’s Savings Bank v. Wilcox (R. I.), 1 N. 
Eng. Rep. 818; Wagner v. Howland, 10 Wis. 8; Clark 
v. Holmes, 1 Doug. (Mich.) 390; Holyoke v. Haskins, 
5 Pick. (Mass.) 20; s. c., 16 Am. Dee. 372; Jochumsen 
v. Suffolk Savings Bank, 3 Allen (Mass.), 87; Sears v. 
Terry, 26 Conn. 273, 285; Fowle v. Coe, 63 Me. 245; 
Salladay v. Bainhill, 29 Lowa,555; Myatt’s Adm’r v. 
Rambo, 29 Ala. 510, 520; Wilson v. Frazier, 2 Humph. 
(Tenn.) 30; Johnson v. Corpenning, 4 Ired. (N. C.) 
Eq. 216; s. c., 44 Am. Dec. 106; Moore v. Smith, 11 
Rich. (S. C.) 569, 577; s. c., 63 Am. Dec. 122; Burns 
v. Van Loan, 29 La. Ann. 560; Miller v. Jones’? Adm’r, 
26 Ala. 247; Brown v. Foster, 6 R. I. 564; s. c.,1 Smith 





a. Another Suit Pending.—The pending of 
a suit in one State is no bar to a suit in an- 
other State. The States, in a jurisdictional 
sense, are foreign to one another.” Nor is 
the pendency of an action on a contract in 
a United States court a ground for setting 
aside summons in an action in a State court ; 
the fact that the first action was commenced 
in a State court, and removed to a United 
States court, will not bar a second action ina 
State court against a joint contractor ;” and 
the removal of an action against several will 
not be a bar to an action in a State court for 
same cause against one of the defendants ; 
both causes may continue to judgment.” 

b. Action for Negligently Causing Death.— 
No action will lie for the death of a person 
by negligence, except in the State where the 
death occurred, and by force of a statute in 
that State; and where a statute gives such 
right of action, it has no operation upon an 
injury received in another State,” where no 
such law is in force, although received by a 
citizen of the former State. 

As the right of recovery for an injury re- 
sulting in death exists only by reason of the 
law of the place of the injury, it has accord- 
ingly been held that there can be no recovery 
in Iowa, under the Iowa statute, for defend- 
ant’s negligence in Missouri,” without show- 
ing a like statute in Missouri; but where the 
statute of the State where the suit is brought 
and that of the State where injury is sus- 
tained both provide the same remedy for the 
injury, in substantially the same form, the 
action may be maintained.™ 

On the other hand, it has been held, that a 
cause of action occurring in Iowa, under a 


Lead. Cas. 820; Chew v. Holroyd, 8 Weilsb. H. & G. 
249; Bunbury v. Fuller, 9 Welbs. H. & G. 111. 

19 Davis v. Morriss, 76 Va. 21. 

20 Oneida County Bank v. Otis (N. Y.), 2 Cent. Rep. 
91. 

21 Td. 

22 Willis v. Mo. Pac. R. Co., 61 Tex. 482; S. C., 48 
Am. Rep. 301; Needham v. Grand Trunk R. Co., 38 Vt. 
294; Crowley v. The Panama R. Co., 30 Barb. (N. Y.) 
99; Whitford v. The Panama R. Co., 3 Bosw. (N. Y.) 
67; 8. C., 28 N. Y. 465; Beach v. Bay State Co., 30 
Barb. (N. Y.) 488; Richardson v. N. Y. Cent. R. Co., 
98 Mass. 85; Woodard v. Michigan, etc. R. Co., 10 Ohio 
St. 121. 

23 Hyde v. Wabash, etc. R. Co., 61 Iowa, 441; s. C., 
47 Am. Rep. 820. 

24 Morris v. Chicago, etc. R. Co., 65 Lowa, 727; s. C., 
54 Am. Rep. 39: Knight v. West Jersey R. Co., 108 Pa. 
St. 250; s.c., 56 Am. Rep. 200; Boyce v. Wabash R. 
Co., 63 Towa, 70; 8. c., 50 Am. Rep. 730. 
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statute rendering railway corporations liable 
to employees for injuries caused by negli- 
gence of co-employees, may be enforced in 
Minnesota, although there is no correspond- 
ing statute in Minnesota.” 

It has been held that damages may be re- 
covered in Missouri courts for the death of 
plaintiff's decedent under statutes of sister 
States founded upon the same general policy 
as those of Missouri.” And where a South 
Carolina railroad was allowed to extend its 
road into Georgia on condition that suits on 
all claims against it might be brought into 
the Georgia courts, it was held that a South 
Carolina administrator might bring suit in a 
Georgia court to recover the penalty provided 
by the South Carolina statute for the killing 
of his intestate;“ but under the Kansas 
code,” permitting an action by an adminis- 
trator for injuries resulting in the death of 
the intestate, it has been held that a foreign 
administrator cannot maintain such an action 
where the law of the State of his appoint- 
ment prohibited him from so doing.” 

An action is maintainable in New York by 
the personal representative of one whose 
death resulted from an injury received in an- 
other State through the negligence of the de- 
fendant, where it appears that the laws of 
that State are similar to those of New York, 
giving to the personal representative a right 
of action in such cases; it is not essential 
that the statute should be precisely the 
same. * 

Where a railroad passes through a portion 
of another State, a passenger who purchases 
a ticket for his conveyance from one place 
within the State to another, also within the 
State, though injured by negligence whilst 
passing over the portion of the road situate 
within the other State, is not restricted in the 
amount of his recovery by the statute laws of 
that State; it is a domestic contract, and 
governed by the /ex loci contractus.™ 

°5 Herrick v. Minneapolis, etc. R. Co., 31 Minn. 11; 
8. C., 47 Am. Rep. 771. 

% Stoeckman v. Terre Haute, etc. R. Co., 15 Mo. 
App. 503. ' 

27 South Carolina R. Co. v. Nix, 68 Ga. 572. See, 
also, Central R. Co. v. Swint, 73 Ga. 651. 

8 § 422. 

%® Limekiller v. Hannibal, etc. R. Co., 33 Kan. 83; s. 
c., 52 Am. Rep. 524; Vawter v. Mo. Pac. R. Co., 84 Mo. 
679; 8. C., 54 Am. Rep. 105. 

® Leonard v. Columbia Steam Nay. Co., 84. N. Y. 48; 


8. C., 88 Am. Rep. 491. 
31 Dyke v. Erie R. Co., 45 N. Y. 113. 





c. Suits on Foreign Statute.—The statute 
of a foreign State, it seems, will be enforced 
where there is a similar statute in the State 
where the suit is brought, provided upon the 
same general policy.” Thus, where an agent 
appointed by persons interested in an estate 
in the process of settlement in Illinois, to 
look after their interests, had himself ap- 
pointed administrator, and, being afterward 
removed, went into Tennessee with the funds 
and invested them in property, taking the 
title in his wife’s name, it was held that he 
and his wife could be made to account in 
Tennessee as trustee for those entitled to the 
funds.” Anda married woman who has in- 
herited, under the laws of Louisiana, prop- 
erty from her father, for whose debt she is 
made liable by the laws of Louisiana, and she 
afterward being domiciled in Kentucky, is 
there sued upon a note executed by her 
father in Louisiana, judgment may be ren- 
dered against her in Kentucky, which will be 
enforced by the common law remedy, which 
would have been applicable had a valid con- 
tract been made in Kentucky; and judgment 
may also be rendered against her husband to 
the extent of the assets which he may re- 
ceive as such husband.™ 

Under a New York statute, providing that 
certain corporations therein naméd shall re- 
port annually, within twenty days after the 
first day of January, the condition of their 
affairs, and have their report published, and 
that, on failure to do so, all the trustees of 
such corporation shall be jointly and sever- 
ally liable for all debts then existing, and for 
all that shall be contracted before such report 
shall be made, it has been held that an action 
brought by a creditor of the company against 
a trustee to recover on a liability incurred 
under that statute cannot be enforced in an- 
other State.™ But on a New. York statute, 
providing that the stockholders in corpora- 


82 Boyce v. Wabash R. Co., 63 Iowa, 70; s. c., 50 Am. 
Rep. 730; Stoeckman v. Terre Haute, etc. R. Co., 15 
Mo. App. 503; Leonard v. Columbia Steam Nav. Co., 
84.N. Y. 48; s. c., 388 Am. Rep. 491. The Supreme 
Court of Minnesota goes so far as to say that such suit 
is maintainable, although there be no corresponding 
statute: Herrick v. Minneapolis, etc. R. Co.,31 Minn. 
11; s. c., 47 Am. Rep. 771. But the Minnesota de- 
cisions are not to be relied upon when they go beyond 
or depart from well established principles of law and 
the adjudicated cases. 

83 Whittaker v. Whittaker, 10 Lea (Tenn.), 93. 

3% Wadsworth v. Henderson, 16 Fed. Rep. 447. 

35 Derrickson v. Smith, 3 Dutch. (N: J.) 166. 








* Broadstreet v. Clark, 65 Iowa, 670. 
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tions organized thereunder shall be severally 
liable to creditors of the corporation until the 
whole of the capital stock be paid, in a suit 
brought in Florida against a stockholder, it 
was held that the liability rested in contract, 
and was not in the nature of a penalty,which 
could only be enforced in New York, and 
that therefore the suit could be maintained in 
a Florida court, and that the decision of the 
New York courtof appeals to the same effect, 
as to the construction of the statute, was en- 
titled to great weight in determining the 
question at issue, and to none the less weight 
because of the suit having been brought in 
Florida.* ‘ 

d. Garnishing Wages in Another State.— 
It seems that a foreign corporation doing 
business in a State may be garnished for a 
debt due to a non-resident employee, con- 
tracted outside that State, and exempt from 
garnishment in the State where the defendant 
and garnishee reside ;” but if the wag.s be 
exempt from attachment by the law of the 
place of contract, it would seem that an at- 


tachment of them in another jurisdiction will . 


not prevent a recovery in the court of the 
domicil and of the contract.* 

However, where a complaint alleged that 
plaintiff was a resident householder of Indi- 
ana, and an employce of a railroad company 
incorporated in the State, that the defendant 
was also a resident of the State, and was 
about to institute proceedings in attachment 
in Illinois, and garnishee the wages due the 
plaintiff from his employer, to prevent plaint- 
iff from availing himself of the exemption 
laws of Indiana, a restraining order was is- 


36 F lash v. Conn, 109 U. S. 371; 27 L. ed. 966. 

37 Burlington, ete. R. Co. v. Thompson, 31 Kan. 180; 
8. C.,47 Am. Rep. 497; Broadstreet v. Clark, 65 Iowa, 
670. 

38 Gilbert v. Black, 1 Leg. Chron. 132. See, also, 
In a case in the 
United States district court for the southern district 
of New York, on a seaman’s libel of a propeller for 
wages, it appeared that before answer her owner 
had been garnished in a Massachusetts State court, 
and under its judgment compelled to pay the same. 
In the first United States circuit such wages have 
been held liable to attachment at common law; it has 
been held otherwise in the second. In this case the 
court said that, in the absence of any decision of the 
United States Supreme Court settling the question, 
the Massachusetts court’s judgment should, by comity 
(as well as by admiralty rule to do equity) be recog- 
nized, and the amount so paid be allowed as a credit 
against the libelant’s claim: The city of New Bed- 
ford, 20 Fed. Rep. 57. 





sued forbidding the defendant from the pros- 
ecution of such proceedings.” 

In Mooney v. Union Pac. R. Co.” the 
plaintiff and defendant were residents in Ne- 
braska, the plaintiff sued defendant in Lowa, 
and a railroad corporation operating its road 
in both States being summoned as garnishee. 
The debt due defendant from the garnishee 
was for labor done in Nebraska, in which 
State defendant was in the habit of receiving 
his dues from the garnishee—under the Ne- 
braska law the debt due from garnishee was 
exempt [from attachment. The court held 
that the suit could be maintained and the gar- 
nishee attached.“! And in Stevens v. Brown,” 
where an Ohio statute making it a misde- 
meanor for a citizen of that State to assign, 
transfer, or send out of the State for col- 
lection a claim against another citizen of the 
State, which cannot be collected because of 
the Ohio exemption law, which law was set 
up as a defense, it was held that the princi- 
ples of interstate comity do not preclude the 
courts of West Virginia from awarding judg- 
ment where an attempt is made to collect 
such a claim by process of garnishment 
against a party in West Virginia owing such 
debtor. 

2. Conflict of Jurisdiction.—A State legis- 
lature cannot suspend process in the federal 
courts, as to its citizens.** Neither can the 
jurisdiction of the federal courts over contro- 
versies between citizens of different States 
be impaired by the laws of the States which 
prescribe the modes of redress in their own 
courts, or which regulate the distribution of 
their judicial power.‘* A State court cannot 
enjoin an action in the circuit court of the 
United States; nor in a court of another — 
State.“ The service of process under the 
United States cannot be interrupted by the 


39 Wilson v. Joseph (Ind.), 5 West. Rep. 681. 

40 60 Iowa, 346. 

41 In the recent case of Broadstreet v. Clark, 65 Iowa, 
670, it was held that, in garnishment proceedings in 
Iowa the exemption laws of the State where the con- 
tract creating the garnishee’s debt was made, will pro- 
tect neither the defendant nor the garnishee. 

4220 W. Va. 450. 

43 Babcock v. Weston, 1 Gall. (U. 8.) 168. 

44 Hyde v. Stone, 20 How. (61 U.S.) 170; 15 L. ed. 
874; Watson v. Tarpley, 18 How. (59 U. S.) 517; 15 L. 
ed. 509. : 

4 Schuyler v. Pelissier, 3 Edw. (N. Y.) Ch. 191; Cos- 
ter v. Griswold, 4 Edw. (N. Y.) Ch. 364. 

4 Mead v. Merritt, 2 Paige (N. Y.) Ch., 402; Burgess 
v. Smith, 2 Barb. Ch. (N. Y.) 276. 
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arrest of the officer, or person aiding him, or 
in any other manner, by means of State pro- 
cess; and the circuit court of the United 
States cannot interfere is any way with the 
jurisdiction of the courts of a State.‘ 

Thus a State law, barring all action against 
the personal representatives of one judicially 


declared insolvent, cannot be pleaded in bar, . 


transaction by another State, in a federal 
court ;® and State exemption laws have no 
application to process out of a federal court.” 
A State law abolishing resulting trusts does 
not affect the right of one for whom public 
lands were purchased by an agent, to call on 
the agent to account, as trustee, in a federal 
court. 

a. Writ of Habeas Corpus.—A State court 
has no power to remove, by a writ of habeas 
corpus, a defendant in custody of a federal 
court,” or to discharge from arrest, under the 
insolvent law, a prisoner arrested under fed- 
eral law ;* and a prisoner held by a United 
States marshal under federal process, for the 
process or extradition, cannot be discharged 
by a State court. 

On the other hand, where a person is in 
custody under State authority, a federal court 
has no power to take the accused from such 
custody.” Yet a federal court has power, on 
habeas corpus, to discharge one of its officers, 
who has been arrested on State process, for 
his conduct in executing a writ issued under 
federal authority ;* but will not do so unless 
a purpose to disregard an act of congress be 


47 United States v. Morris, 2 Am. L. R. 348. 

48 Hx parte Cabrera, 1 Wash. C. C. 232. 

49 Snydam v. Broadnax, 14 Pet. (U. 8.) 67; Union 
Bank of Tennessee v. Jolly, 18 How. (59 U. 8S.) 503; 15 
L. ed. 429. 

50 Lloyd v. Yost, 4 Phila. (Pa.) 42. 

51 Irvine v. Marshall, 20 How. (61 U. 38.) 558; 15 L. 
ed. 994. 

52 Norris v. Newton, 6 McL. C. C. 92; United States 
v. Rector, 2 Am. L. R. 174; Ableman v. Booth, 21 
How. (62 U.S.) 506; 16 L. ed. 169; Verenaitre’s Case, 
9N. Y. Leg. Obs. 129; Hx parte Sifford,5 Am. L. Reg. 
659. Should a State court attempt to do so, it is the 
duty of the marshal to make return to such writ, but 
not to obey it: Ableman vy. Booth, 21 How. (62 U. 8.) 
506; 16 L. ed. 169; Verenaitre’s Case, 9 N. Y. Leg. Obs. 
129; Ex parte Sifford, 5 Am. L. R. 659. 

53 McNutt v. Bland, 2 How. (U. S.) 9: Dunean vy. 
Darst, 1 How. (U. S.) 301; Sadlier v. Fallen, 2 Curt. C. 
C. 190; Duncan vy. Klinefelter, 5 Watts (Pa.), 141; s. C., 
30 Am. Dec. 295. 

54 People v. Fiske, 45 How. (N. Y.) Pr. 294. 

55 Norris v. Newton, 5’ McLean C. C. 92; United 
States v. Rector, 2 Am. Law Reg. 174. 

56 Hx parte Jenkins, 2 Wall. Pr. C. C. 521. 





apparent on the face of the proceeding; it 
has no right to go behind the return to a ha- 
beas corpus.* 

Where a homicide is punishable both by 
the State and federal laws, and the circuit 
court first acquires jurisdiction, the prisoner 
will not be discharged on habeas corpus from 
a State prosecution, whilst the proceedings in 
the circuit court are pending and undeter- 
mined. Where the State and federal courts 
have jurisdiction to punish the same act, the 
prisoner must plead a conviction in one juris- 
diction as a bar to a further proceeding in the 
other.” 

3. Concurrent Jurisdiction.—Where con- 
current jurisdiction may be exercised by the 
federal and State courts, the court which first 
takes jurisdiction can be interfered with by 
no other, whether State or federal; and in 
cases of concurrent jurisdiction in the State 
and federal courts, the latter have no discre- 
tion to refuse jurisdiction, in order to prevent 
collusion of authority.“ 

The jurisdiction of the United States courts 
previously acquired cannot be ousted by pro- 
ceeding in insolvency under the State laws, 
where the parties invoking the jurisdiction 
have not participated in the insolvency pro- 
ceeding.” 

Whenever the State court acquires posses- 
sion and control of insolvent debtor’s prop- 


57 Thomas v. Crossin, 5 Clark (Pa.), 328. 

58 People v. Sheriff of Westchester, 1 Park. Cr. Rep. 
659; s. c., 10 N. Y. Leg. Obs. 298. 

59 Td. 

6 Ex parte Robinson, 6 McLean C. C. 355; Putney v. 
The Celestine, 4 Am. L. J. 164. See, also, People v. 
Sheriff of Westchester, 1 Park. Cr. Rep. 659; s. c., 10 
N. Y. Leg. Obs. 298. Where the supreme court re- 
verses the decree of a surrogate, another court of co- 
ordinate jurisdiction cannot inquire into the grounds 
of the reversal; redress for any errors therein must be 
sought in the supreme court. Ruthven v. Patten, 1 
Rob. (N. Y.) 416; s. c.,2 Abb. (N. Y.) Pr. (N. 8.) 121. 
Where two suits are commenced in different courts, 
and the parties and the subject-matter are the same in 
each, that which first has jurisdiction should dispose 
of the whole matter: McCarthy v. Peake, 18 How. 
(N. Y.) Pr. 188; s.c.,9 Abb. (N. Y.) Pr. 164. And 
where a committee has been appointed of the estate 
of an habitual drunkard, another court will not, by 
the appointment of a received in a creditor’s suit, take 
the property out of the hands of the committee: 
Wiblo v. Harrison, 9 Bosw. (N. Y.) 668. 

61 Wadleigh v. Veazie, 3 Sumn. C. C. 165. 

62 Snydam v. Broadnax, 14 Pet. (U. S.) 67; McMicken 
v. Perin; 18 How. (59 U. S.) 507; 15 L. ed. 504; Du- 
buque, etc. R. Co. v. Litchfield, 23 How. (64 U. 8.) 90; 
16 L. ed. 500; Claflin v. Lisso, 4 Wood C. C. 25; s. c., 
16 Fed. Rep. 897. 
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erty, it has unquestioned power to dispose of 
it and give a good title, and to this extent 
the State lawis a rule of property.” Yeta 
State court will not attach a sheriff who has 
paid the proceeds of an execution into the 
court of bankruptcy, in accordance with its 
orders to that effect.” 

Under their constitutions, the courts of 
Minnesota and Wisconsin have concurrent 
jurisdiction on the St. Croix river, a common 
highway. An action, therefore, to recover 
damages for an injury occurring on the Wis- 
consin side of the river channel may be 
brought in a Minnesota court.” 

The Supreme Court of Missouri has appel- 
late jurisdiction of cases involving questions 
of concurrent jurisdiction of Missouri and 
Illinois over the Mississippi river, and of the 
construction of provisions in the constitu- 
tion of Missouri. 

Where the court of admiralty has acquired 
jurisdiction, and the marshal is in possession, 
a State court cannot interfere therewith by 
the appointment of a receiver, but the court 
may appoint a receiver to represent creditors 
in the admiralty court as to the surplus ;” 
and where a vessel has been seized under 
State process, it is not subquently open to 
attachment, by process from the admiralty 
court, for seaman’s wages; but the latter 
may intervene in the State court, for the pro- 
tection of their interest.” 

Where a vessel, after being attached on 
process out of the admiralty court, is fraud- 
ulently removed beyond the jurisdiction, and 
there attached on State process, the latter 
will not hold the property against a claim by 
the marshal.” And in trespass against a col- 


® Burt vy. Keyes, 1 Flipp. 61. 

64 Felton v. Uhlinger, 1 Weekly Notes of Cases, 37. 

& Opsahl v. Judd, 30 Minn. 126. 

% Sanders v. St. Louis & N. O. Anchor Line, (Mo. 
App.), 4 West. Rep. 266. 

6&7 Thompson v. Van Vechten, 5 Duer. (N. Y.) 618. 

6 Taylor v. Carryl, 20 How. (61 U.S.) 583; 15 L. ed. 
1028; The Oliver Jordan, 3 Curt. C. C. 414; The Rob- 
ert Fulton, 1 Paine C. C. 620; Garl v. Raymond, 4 
McLean C. C. 233; Fisher v. The Plymounth, 2 Inter. 
Rev. Rec. 109; Certain Logs of Mahogany, 2 Sumn. C. 
C. 589; McLelland v. The Robert Morris, 3 Penn. L. J. 
493; Taylor v. The Royal Saxon, 1 Wall. Jr. C. C. 311; 
Wall v. The Royal Saxon, 2 Am. L. Reg. 324; The 
Gazette, 1 Sprague C. C. 378; The Julia Ann, 1 Sprague 
C. C. 382; The John Richards, Newb. C. C. 73. 

® Taylor v. Carryl, 24 Pa. St. 259; s.c.,2 Am. L. 
Reg. 333; affirmed by the supreme court of the United 
States, in 20 How. (61 U.S.) 583; 15 L. ed. 1028. 

70 The Joseph Gorham, 7 Law Rep. 135. 





lector of customs for seizing the plaintiff’s 
vessel, where the proceedings on the libel in 
the federal courts have been unnecessarily 
delayed, the State court will not grant an in- 
definite stay of proceedings until the libel has 
been disposed of. Where executions’ issue 
from a State court and from a court of the 
United States, if there be no lien by judg- 
ment, the one under which the first seizure is 
made must prevail.” 

Where personal property is levied on by 
the marshal, by virtue of mesne process, but 
of a federal court, it cannot be taken out of 
his possession by a sheriff, under a replevin 
from a State court;” and after action com- 
menced in a federal court, the claim in suit 
cannot be attached by process out of a State 
court.* 

Personal property levied on by a sheriff, 
under the State process, is in the custody of 
the law and cannot be again taken in execu- 
tion by the marshal, under federal : process.” 

An attachment issued by a justice will not 
prevail against an execution from a court of 
record, unless an actual levy was previously 
made under the attachment.” Where a 
sheriff makes a general levy, after the lien of 
a constable’s execution has expired, and sets 
aside to the defendant, under the exemption 
law, the goods on which the constable had 
levied, the issuing of, a second execution 
gives the latter no claim on the proceeds.” 

James M. Kerr. 


71 Hoyt v. Gelston, 8 Johns (N. Y.) 179. See Gelston 
v. Hoyt, 3 Wheat. (U. S.) 246. 

2 Brown v. Clarke, 4 How. (U. 8.) 4; Pulliam v. 
Osborne, 17 How. (58 U. 8.) 477; 15 L. ed. 154. But it 
has been said that where a marshal and sheriff have 
process of execution against the same defendant, the 
proceeds of his goods will be treated as if but one 
jurisdiction existed; and after satisfying the execution 
under which the sale took place, the surplus will be 
awarded to the plaintiff in the other writ: Bayard v. 
Bayard, 5 Penn. L. J. 160; Azcarati v. Fitzsimmons, 
83 Wash. C. C. 134. 

73 Feeman v. Howe, 24 How. (65 U. 8.) 450; 16 L. ed. 
749; Buck vy. Colbath, 3 Wall. (70 U.S.) 385; 18 L. ed. 
257. 

74 Wallace v. McConnell, 13 Pet. (U. 8S.) 186. 

75 Hagan v. Lucas, 10 Pet. (U. 8.) 400; Taylor v. 
Carry], 20 How. (61 U. 8.) 583; 15 L. ed. 1028; 

7% Ray v. Harcourt, 19 Wend. (N. Y.) 495. A con- 
stable’s sale conveys a good title; notwithstanding a 
prior levy by the sheriff; the execution creditors must 
litigate the appropriation of the proceeds: Duncanv. 
McCumber, 2 W. & L. 264. 

77 Ebert v. Allen, 1 Leg. Gaz. 183. 
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TRUSTS—EXPRESS—PRIVATE—CERTAINTY OF 
BENEFICIARY — PUBLIC CHARITABLE 
TRUSTS—UNCERTAINTY OF BENEFICIARY 
—ESSENTIALS OF PUBLIC CHARITABLE 
TRUSTS. 


HUNT V. FOWLER. 





Supreme Court of Illinois, June 17, 1887. 


1. In express private trusts there is not only a cer- 
tain trustee who holds the legal estate, but also a cer- 
tain specified cestui que trust clearly identified, or 
capable of identification, by the terms of the instru- 
ment creating the trust. 


2. In public or charitable trusts the beneficiaries are 
uncertain; usually a class of persons described in gen- 
eral language, often fluctuating, changing in their in- 
dividual numbers, and partaking of a quasi public 
character. 


3. In charitable trusts it is immaterial how vague, 
indefinite, or uncertain the object of the donor’s 
bounty may be, if there is a discretionary power 
vested in some one over its application to those trusts. 


4. Power given a trustee to distribute a fund to 
members of a class, the members to have certain 
qualifications which can be ascertained only by the 
exercise of judgment and discretion, carries with it 
the incidental and necessary power of election; for the 
reason that when one act is authorized to be done by a 
trustee every authority requisite to the doing of such 
act is comprised in the grant of power. 


5. A bequest to the poor ofa certain place, gener- 
ally without the appointment of a trustee, is void in 
this county, unless the will plainly refers the appoint- 
ment of a trustee to a court of chancery. 


6. A bequest that a certain sum be loaned and the 
interest be distributed ‘‘among the worthy poor of the 
city of La Salle, in such manner as a court of chancery 
may direct,’’ is valid. 


SHELDON, J., delivered 
court: 

This was a bill in chancery filed by the heirs at 
law of Esther S. Chapman, deceased, against the 
attorney general of the State and the executors of 
the will of the decedent, to have a certain portion 
of the estate left by her declared to be intestate, 
and to belong to the complainants as heirs at law 
of the decedent. The will, executed March 15, 
1883, after making sundry bequests to various per- 
sons other than the complainants, concluded with 
this residuary clause: ‘‘All the residue of my es- 
tate I devise and bequeath unto the legatees here- 
inbefore named, in equal proportions, excepting 
said Oakwood seminary and said Sylvester M. 
Chapman.” Subsequently, on April 5, 1885, the 
testatrix executed a codicil which contained this 
residuary clause: “All the rest and residue of my 
estate, including that which may lapse for any 
cause, I direct to be invested or loaned upon the 
best terms possible, so as to produce the largest 
income, and said income to be distributed among 
the worthy poor of the city of La Salle, in such 
manner as a court of chancery may direct.”” Exe- 


the opinion of the 





cutors of the will were appointed. The decedent 
left both real and personal estate. 

The bill alleges that the city of La Salle is sit- 
uated in the town of La Salle, and includes but a 
small portion of the territory of the town; and 
that there is not now, nor has there ever been, in 
said city, any organization or association, volun- 
tary or otherwise, for the distribution of charity 
to the poor of the city; and that the municipal 
authorities have no duties imposed upon them to 
provide for the poor; and claims that the resi- 
duary clause of the codicil is incapable of execu- 
tion by reason of the uncertainty of the bene- 
ficiaries intended by the testator, and void; and 
that, in consequence, all the rest and residue of 
the estate, both real and personal, after the pay- 
ment of the general and specific legacies, was in- 
testate estate. A demurrer to the bill was inter- 
posed by the attorney-general and the executors, 
which was overruled by the court, whereupon the 
executors answered, denying the invalidity of the 
residuary clause of the codicil, or that.it was in- 
capable of execution, and setting up that, even if 
such were the case, the rest and residue of the es- 
tate must be distributed in accordance with the 
residuary clause of the will. Thereupon the bill 
was amended by making the residuary legatees 
specified in the will additional parties defendant. 
Subsequently a hearing was had upon pleadings 
and proofs, and a decree was entered finding that 
the residuary clause of the codicil was ineffectual 
to dispose of the property, but that it neverthe- 
less revoked the residuary clause of the will, and 
declaring* that the real estate of which the testa- 
trix died seized belonged to the complainants as 
her heirs at law, and directing that the rest and 
residue of the personal estate should be dis- 
tributed to the complainants as intestate estate. 
From this decree the attorney general, the exe- 
cutors, and a portion of the legatees specified in 
the residuary clause of the will have prosecuted 
this appeal. 

There is in American courts much diversity of 
decision upon the subject of charitable trusts. In 
express private trusts there is not only a certain 
trustee who holds the legal estate, but there is a 
certain specified cestui que trust clearly identified, 
or made capable of identification, by the terms of 
the instrument erecting the trust. It is an essen- 
tial feature of public or charitable trusts that the 
beneficiaries are uncertain—a class of persons de- 
scribed in some general language, often fluctuat- 
ing, changing in their individual numbers, and 
partaking of a quasi public character. 2 Pom. 
Eq. Jur. § 1018. 

In some of the States the equitable system of 
distinctively charitable trusts is not recognized, 
and the courts apply only the rules applicable to 
express private trusts. In other States the ‘‘stat- 
ute of charitable uses’’ of 43 Eliz. ch. 14, has been 
adopted or repealed, and thereby decisions have 
been influenced. And in other cases local legis- 
lation, or supposed local policy, to more or less 
extent, enters into adjudications. In another, 
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and, as believed, the larger, portion of the States, 
the system of charitable trusts as administered in 
the English court of chancery, in the exercise of 
its ordinary judicial power, prevails, with varia- 
tion in regard to the element of certainty in the 
trustee and the object of the charity. A classifi- 
cation of the decisions in the several States will 
be found in 2 Perry, Trusts, § 748, in note, and 2 
Pom. Eq. Jur. § 1029, and note. The prerogative 
power of the crown, exercised through the lord 
chancellor as the representative of the king, as 
where there is a gift to charity generally, without 
appointment of a trustee, and the bounty is de- 
voted to some particular charity, or where there 
is a gift to a particular charitable purpose which 
cannot be effectuated, and it is applied to some 
other charitable use, cy-pres the original purpose, 
is regarded not as a judicial, but a ministerial, 
prerogative function. This prerogative power 
courts in this country do not assume to exercise. 

Were this subject of charitable trusts a new 
question with us, there would be opened up a 
wide and interesting field of discussion, in order 
for the establishment of the proper rule in this 
regard. But we are saved labor in this respect, 
from the ground having heretofore been gone 
over by this court, and the rule applicable to 
charitable trusts having been established to be 
that which is administered in the court of chan- 
cery in England, in the exercise of its ordinary 
jurisdiction as a court of equity. This was done 
in the case of Heuser v. Harris, 42 Ill. 425, and 
where: it was recognized that the statute of 43 
Eliz. ch. 4, had been adopted in this State. 

This is not a bequest to charity generally, or to 
the poor generally, but to the worthy poor of the 
city of LaSalle. The class here is definite—the 
worthy poor of the city of La Salle—but the indi- 
viduals of the class to whom the bounty is to be 
distributed are uncertain. There is always this 
uneertainty as to individuals, in the case of public 
charities, and it is this feature of uncertainty 
which distinguishes public charities from private 
charities; charitable trusts from private trusts; 
and to hold charitable gifts to be void because of 
such uncertainty is to reject this whole distinctive 
doctrine of charitable trusts. 2 Redf. Wills, 544, 
(66.) 

In the case of a charitable bequest it is imma- 
terial how vague, indefinite, and uncertain the 
objects of the testator’s bonnty may be, provided 
there is a discretionary power vested in some one 
over its application to those objects. Domestic & 
F. M. Soc.’s Appeal, 30 Pa. St. 425; Perry, Trusts, 
§ 732. It is denied that there is any such discre- 
tionary power here given, and White v. Fisk, 22 
Conn. 31, is cited in support of such denial. The 
bequest in that case was: ‘‘Any surplus income 
that may remain, to the extent of $1,000 per an- 
num, I direct to be expended by my said trustees 
for the support of indigent, pious young men pre- 
paring for the ministry in New Haven.’’ The de- 
cision was that the gift was void, as the objects 
of the benefaction were indefinite, and. that no 





power was conferred on the trustees to make them 
definite by selection. This case, though meeting 
with seeming approval in Grimes’ Ex’rs v. Har- 
mon, 35 Ind. 198, has been disapproved by other 
high authorities. See Perry, Trusts, §§ 713, 720, 
748, note 1; 2 Redf. Wills, (2d ed.) p. 541, note; 
Hesketh v. Murphy, 36 N. J. Eq. 304. The latter 
case especially speaks of White v. Fisk as a case 
not likely to be followed. 

In Hesketh v. Murphy the testator’s will em- 
powered and directed the trustees to employ the 
annual income of the fund ‘‘for the relief of the 
most deserving poor of the city of Patterson afore- 
said, forever, without regard to color or sex; but 
no person who is known to be intemperate, lazy, 
immoral, or undeserving, to receive any benefit 
from the said fund.’’ It was objected that the 
gift could not be applied to its objects and was 
void, because the will did not confer upon any 
one the power of ascertainment of the individuals 
who should receive the benefit of the bequest. 
But the court held that the power given the 
trustees by the will to distribute the fund carried 
with it, by necessary implication, the power to 
select the beneficiaries from the designated class, 
and upheld the bequest. We entirely agree with 
the criticism there made by Chief Justice Beasley 
upon the case of White v. Fisk, that there was a 
mistaken assumption on the part of the court in 
that case that there was no power to select the 
objects of the charity lodged by the testator in 
the trustee; that when a power is conferred on 
the trustees to distribute the fund to members of 
a class, such members having certain qualifica- 
tions which can be ascertained only by the exer- 
cise of judgment and discretion, as the act of dis- 
tribution cannot be performed except after such 
ascertainment of the particular beneficiaries, the 
principal power to distribute the moneys carries 
with it the incidental and necessary power of se- 
lection; and this, upon the ordinary docttine that, 
when one act is authorized to be done by a trustee 
or other agent, every authority requisite to the 
doing of such act is, by intendment of law, com- 
prised in such grant of power. See Pickering v. 
Shotwell, 10 Pa. St. 23, that the power in the 
trustee to act at its discretion need not be ex- 
pressly given, if it can be implied from the nature 
of the trust. In the late case of Erskine v. White- 
head,’ 84 Ind. 357, the decision in Grimes v. Har- 
mon does not seem to be approved in its full ex- 
tent. 

In Heuser v. Harris, supra, the bequest of money 
was ‘to the poor of Madison county,”’ the inter- 
est only to be used, with no appointment ofa 
trustee. As the county court of Madison county 
was charged by law with the support of the 
paupers in the county, it was held in that partic- 
ular case that the poor of the county were its 


paupers, and that the fund should be held by the . 


county court to be applied for the latter’s support. 
It is not to be the inference from that case that a 
charitable bequest to the poor necessarily means 
to paupers, and that the trust is only to be exe- 
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cuted by somebody charged by law with the sup- 
port of paupers. ‘‘A bequest in trust for the poor 
inhabitants of a particular place, parish, or town 
is a charitable trust for the poor not receiving 
parochial or municipal aid and relief as paupers; 
on the ground that the charity is for the poor, and 
not for the rich, and, if it was applied to the 
maintenance of those supported by the parish, 
town, or county, it would relieve wealthy tax- 
payers from their taxes, and uot materially aid 
the poor.’’ Perry, ‘Trusts, § 698. 

It is said in Redf. Wills, (2d ed.) 805, that some 
of the American cases have gone great lengths in 
carrying into effect the intention of the testator 
when there was great indefiniteness in the objects 
of the trust; ‘‘that the want of a trustee in such 
cases is never any obstacle in the way of a court 
of equity carrying into effect any trust, and more 
especially one of a charitable character.’’ Mr. 
Pomeroy, in speaking of the distinguishing feat- 
ures between charitable and private trusts, says 
that, in case of the former, ‘‘not only may the 
beneficiaries be uncertain, but that even when the 
gift is made to no certain trustee, so that the trust, 
if private, would wholly fail, a court of equity 
will carry the trust into effect either by appoint- 
ing a trustee, or by acting itself in place of a 
trustee. 2 Pom. Eq. Jur. §§ 1025, 1026. And see 
Brown v. Kelsey, 2 Cush. 243; Washburn v. 
Sewall, 9 Metc. 280. 

There can be no question of the general rule. 
But it is said it does not apply in a case where 
there is such indefiniteness as to beneficiaries as 
here. Numerous are the instances which might 
be cited where there was the want of a trustee, 
and the court executed the trust in cases of equal 
indefiniteness as here as to the objects of the 
trust. As in McCord v. Ochiltree, 8 Blackf. 15, 
where the legacy was for the education of the 


' pious indigent youths; in Bull v. Bull, 8 Conn. 47, 


where the executors were to dispose of the residue 
of the estate ‘‘among our brothers and their chil- 
dren as they shall judge shall be most in need of 
the same—this to be done according to their best 
discretion—and the executors died never having 
exercised the power, nor executed the trust; in 
Williams v. Pearson, 38 Ala. 299, where the bene- 
ficiaries named were *‘‘all the paupers and poor 
children of two designated ‘beats,’ whose parents 
were not able to support them;’? in Howard v. 
American Peace Soc., 49 Me. 288, where the gift 
was to the suffering poor of the town of Auburn. 
Where a legacy is given to trustees to distribute 
in charity, and they all die in the life-time of the 
testator, yet the legacy will be enforced in equity. 
2 Story, Eq. Jur. § 1166. An extended collection 
of cases on the general subject may be found in 
note to Hesketh v. Murphy, 35 N. J. Eq. 23, and 
inl Jarm. Wills, 403, in note. 

Mr. Perry sums up, as the result of the princi- 
ples and authorities, that ‘‘a bequest for charity 
generally, * * * or to the poor generally, or 
to charity generally, with trustees appointed, will 
not be carried into effect by the courts in this 





country.”’ Perry, Trusts, § 729. That ‘if a tes- 
tator makes a general and idefinite bequest to 
charity, or to the poor, or to religion, and ap- 
points no trustee, but plainly refers such appoint- 
ment to the court, there would seem to be no im- 
propriety in the court appointing a trustee accord- 
ing to the plain intent of the donor, leaving such 
trustee to find his power in the will of the donor. 
But if a testator makes a vague and indefinite gift 
to charity, and names no trustee, and gives no 
power to the court to appoint one, there is no 
power in the American courts to administer such 
an inchoate and imperfect gift.’’ Id. § 731. That 
‘it is immaterial how uncertain the beneficiaries 
or objects are, if the court, by a true construction 
of the instrument, has power to appoint trustees 
to exercise the déscretion or power of making the 
beneficiaries as certain as the nature of the trust 
requires them to be.’’ Section 732. See, also, 2 
Story, Eq. Jur. § 1169. 

In the present case the testatrix appoints no 
trustee to distribute the fund, but expressly refers 
its distribution to a court of chancery. The 
power of distribution, in our opinion, carries with 
it the power to select the individuals to whom 
distribution shall be made. The trustee appointed 
by the court to make the distribution will have 
the incidental power to select the beneficiaries, so 
that the case stands the same as if the testatrix 
herself had appointed a trustee to distribute the 
fund. The trustee to be appointed by the court 
will, in effect, be a trustee of her appointment 
made thfough the court of chancery. 

Courts incline strongly in favor of charitable 
gifts, and take special care to enforce them. As 
observed by Mr. Perry, (section 687,) charitable 
bequests are said to come within that department 
of human affairs where the maxim ut res magis 


_valeat quam pereat bas been, and should be, ap- 


plied; and, further, (section 690,) that until the 
statute of distributions (22 Car. II. ch. 13) was en- 
acted, the ordinary was obliged to apply a por- 
tion of every intestate estate to charity, on the 
ground that there was a general principle of piety 
and charity in every man. This shows the favor 
in which charity is held in the law. There is to 
be the most liberal construction of the donor’s in- 
tention in support of a ¢Gharitable donation. 
Charities have always received a more liberal 
construction than the law will allow in gifts to 
individuals. 2 Story, Eq. Jur. § 1165. 

The charity here is not vague and indefinite, 
but quite specific—to the worthy poor of the city 
of La Salle. Individuals of the class named will 
ever be readily found to whom the fund may be 
distributed. The trust is not difficult of execution 
according to the intention of the testatrix. In- 
stead of herself naming a trustee to make the dis- 
tribution of her bequest, the testatrix preferred 
that the distribution should be made by a court of 
chancery, whose peculiar province it is to effect 
the administration of trusts, and especially chari- 
table trusts. There can be no doubt that the exe- 
cution of the trust by such court would be to ef- 
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fectuate the donor’s intention, the aim which is 
always sought to be accomplished. 

Under the principles and the strong current of 
authorities which are properly applicable, we are 
fully satisfied that the bequest in question is a 
valid charitable gift, and that it should be carried 
into effect by a court of chancery, as the testatrix 
expressly will edthat it should be. The residuary 
clause of the codicil being held valid, it follows 
that the complaints take nothing as heirs at law, 
and are not entitled to maintain their bill. The 
decree of the circuit court will be reversed, and 
the cause remarfded to that court with directions 
to dismiss the bill. Decree reversed. 


Nore.—Dejfinttions of a Charitable Trust.—A 
“charitable trust is simply an indefinite or uncertain 
trust—a trust without a beneficiary.”! “Charity is a 
gift to a general public use;”? “a charity is a trust, 
and nothing more—an active expressed trust—known 
to the English law, it is true, distinctively as a public 
trust;”® “a gift to be applied consistently with exist- 
ing laws, for the benefit of an indefinite number of 
persons, either by bringing their minds or hearts un- 
der the influence of education or religion, by relieving 
their bodies from disease, suffering or constraint, by 
assisting them to establish themselves in life, or by 
erecting or maintaining public buildings or works, or 
otherwise lessening the burdens of the government.’ 4 

Difference Between Public and Private Trust.—*To 
give it the character of a public charity there must 
appear to be some benefit to be conferred upon, or 
duty ta be performed towards, either the public at 
large or some part thereof, or an indefinite class of 
persons. But when there is a body, or a definite num- 
ber of persons, ascertained or ascertainable, clearly 
pointed out by the terms of the gift to receive, con- 
trol and enjoy its benefits, it is not a public charity, 
however carefully and exclusively the trust may be 
restricted to religious use alone.” 

The difference between a public and private trust is 
very well illustrated by the rule against perpetuities. 
Thus-a bequest to a charitable use is not void because 
it infringes upon the rule against perpetuities, while, 
if it were a private trust, it would be. In Alabama, a 
bequest was made to county commissioners ‘‘and 
their successors in office, or to such authority as may 
control and direct the finances of said county, to be 
held in perpetuity in trust,” and the interest to “be 
annually expended in the repair, preservation, and 
neat-keeping of the graves and monuments’’ of the 
testator and certain other named persons. This was 
held to be a private trust and void, the court saying: 
“The bequest under consideration possesses none of 
the elements of a charitable use. It is not a gift to any 
public purpose. In the object for which the interest 
on the money is to be expended, the public have no 
concern. There is not the requisite vagueness and in- 


1 Knox v. Knox, 9 W. Va., p. 148. 

2 Paschal v. Acklin, 27 Tex., p. 199. 

3 Levy v. Levy, 33 N. Y., p. 134. 

4 Jackson v. Phillips, 14 Allen, p. 556, approved in 2 
Perry on Trusts, § 697, and in Erskine v. Whitehead, 84 
Ind. 386. 

5 Old South Society in Boston v. Crocker, 119 Mass, 1; 
8. C.,20 Am. Rep. 299; Soltonstall v. Sanders, 11 Allen, 
446; Going v. Emery, 16 Pick. 107; Attorney-General v. 
Federal Street Meeting House, 3 Gray, 1; Parker v.Way, 
5 Cush. 336. 





definiteness as to the number of persons to be bene- 
fited. It is not to keep in repair a family burying- 
ground, in which rich and poor members may be 
buried. The object is to preserve the graves and 
monuments of testatrix and four relatives, especially 
designated. The purpose is merely secular. How- 
ever gratifying and creditable to the heart of the tes- 
tatrix may be the object of the bequest, we are forced 
by the current and with the authority, both in Eng- 
land and America, to declare that it is not a charitable 
use in the legal sense; and that the bequest attempts 
to create a perpetuity and is void.”” Elsewhere in the 
case it was said: “A private trust cannot be created 
so as to operate the inalienability of property beyond 
the period prescribed by the rule. But gifts to chari- 
table uses, being highly favored by the courts, and 
the public being regarded as concerned in upholding 
such trusts, will be sustained and carried into effect, 
though their duration may be perpetual.”¢ So the 
rule is a general one that a bequest to keep in order 
certain named graves ora private burying -ground is 
void, as above stated. In this the authorities pretty 
generally agree.’ Buta bequest to keep up a public 
chureh-yard or cemetery, in which were only those of 
a certain class admissible, if all of them alike are 
admitted, is for a public charity, and not void.§ 

No Trustee.—A trustee with power to contro] and 
render the purposes of the trust, when charitable, 
definite and certain is essential to the validity of the 
trust.9 

Examples of Public Charities.—In the case of 
Grimes v. Harmon,!? it was held “that a devise or 
grant to a corporation capable of holding, or to a per- 
son or persons, either by name orso described that 
they can be readily ascertained, for a definite and 
specific use, is good at law; and the powers of a court 
of chancery are confined to the mere execution of a 


6 Johnson v. Holifield, 72 Ala. 423; s.c., 58 Am. Rep. 
596. In another case it was said of a similar bequest: 
“If one such burden is assumed, so in like manner an- 
other may be. The result might finally be that in the 
course of a few generations the chief time of those 
county officials would be monopolized in discharging 
the duties which might more appropriately be devolved 
upon the sexton of a church-yard of a city cemetery.” 
Holifield v. Robinson, 79 Ala. 419. 

7 Coit v. Comstock, 51 Conn. 352; s. c.,50 Am. Rep. 29; 
Bates v. Bates, 125 Mass. 110; 8. C., 45 Am. Rep. 305; 
Rickard v. Robson, 31 Beav. 244; 8. c., 7 L. T. Rep. (N. 8.) 
87; Fowler v. Fowler, 33 Beav. 616; Doe v. Pitcher, 6 
Taunt. 358; Hoar v. Usborne, L. R. 1 Eq. 585; Dawson v. 
Small, L. R. 18 Eq. 114; Thompson vy. Pitcher, 2 Marsh. 
61; In re Vaughan, 55 L. T. Rep. (N. 8.) 547; Lloyd v. 
Lloyd, 28im. (N.8.) 255; Thomson v. Shakspeare, 1 L. T. 
Rep. (N. 8.) 398; s. c., Johns. Ch. (Eng.) 612. 

8 In re Vaughan, 55 L. T. Rep. (N. 8.) 547; Hoare v. Os- 
borne, L R.1 Eq. 585; Rickard v. Robson,7 L.T. Rep. 
(N. 8.) 87; 8. C., 31 Beav. 244; Lloyd v. Lloyd, 2 Sim. (N. 
8 ) 398. A bequest, however, of money to keep a cer- 
tain grave in order is valid if imposed as a condition to 
a bequest of property to individuals or to a society, a 
perpetuity not being granted. Lloyd v. Lloyd, 10 Eng. 
Law & Eq. 139; 8. C,, 2 Sim. (N. 8.) 265; Swasey v. Ameri- 
can Bible Society, 57 Me. 523, is shaken in Piper v. Moul- 
ton, 72 Me. 155. 

9 Erskine v. Whitehead, 84 Ind. 357; Grimes v. Har- 
mon, 35 Ind. 198; 8. c., 9 Am. Rep. 690; DeBruler vy. Fer- 
guson, 54 Ind. 549; Cruse v. Axtell, 50 Ind. 49. A devise 
to a county is sufficiently certain for a trustee. Craig v. 
Secrist, 54 Ind. 419. Orthat the legatee is so deseribed 
that he can be ascertained and known when the right to 
receive the legacies vest. Shipsman v. Rollins, 96 N. Y. 
311; Holmes v. Mead, 52 N. Y. 382; Lefevre vy. Lefevre, 59 
N. Y. 434. 

10 35 Ind. 198; 8. c., 9 Am. Rep. 690. 
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trust, to secure the faithful application of the fund or 
property to the use and object indicated in the deed 
or will; in other words, to carry out the intention of 
the grantor or testator as thus expressed.” And 
further: “That a gift to charity is maintainable in 
this State, if made to a competent trustee, and if so 
defined that it can be executed or made by the donor 
by a judicial decree, although the beneficiaries are not 
designated by name or specifically pointed out. * *” 
These propositions are not contravened by Erskine v. 
Whitehead.) 

The bequest in Grimes’ Case was “to the orthodox 
Protestant clergymen of Delphi and their successors, 


to be expended in the education of colored children, ° 


both male and female,in such way and manner as 
they may deem best, of which a majority of them shall 
determine; my object in this bequest being to pro- 
mote the moral and religious improvement and well- 
being of the colored race.”” There was no organized 
or corporate body known us the orthodox Protestant 
clergymen of Delphi atthe time of the execution of 
the will nor afterwards. The bequest was held void 
for vagueness and uncertainty, and incapable of en- 
forcement by an ordinary court of equity. “But 
where the beneficiaries are described, as in this ease, 
as the children, both male and female, of the African 
race in the United States, and where such race consists 
of about four millions, it will be impracticable to as- 
certain the beneficiaries and distribute the propor- 
tionate share of such fund to each of such bene- 
ficiaries; and where, as in this case, the trustees have 
no discretionary power to select the beneficiaries from 
the class named, the devise and bequest are void for 
vagueness and uncertainty.’’ 

Of this quotation, in Erskine vy. Whitehead, it was 
said, after quoting the tenth and twelfth propositions 
in Grimes’ Case: ‘‘Upon these principles, which accord 
with the later rulings of this court, if there had been 
a good appointment of trustees, it is by no means clear 
that the will of Samuel Grimes should not have been 
deemed valid as conferring upon the trustees the 
power to select the particular individuals who should 
receive the benefit of the fund. It is hardly a fair 
construction of that will that each child of the African 
race in the United States should receive a ‘propor- 
tionate share.’ The impracticability of such distribu- 
tion connected with the express direction in the will 
that the fund be expended in the education of colored 
children, both male and female, in such way and man- 
ner as a majority of the trustees should ‘determine,’ 
is enough to rebut any such intention, and would 
seem plainly enough to have been designed to clothe 
the trustees with ample powers in this respect.” 2 
The court, therefore, held that a bequest to certain 
trustees to invest the principal and apply the income 
“to poor families, widows and orphans, new-comers 
in distress, or persons in Vanderburgh county suffer- 
ing from want of clothing, food or fuel, especially in 
the winter; not to be paid to drunkards, but to their 
suffering families, if worthy; not to companies or 
corporations of any kind, except such associations as 
may be formed for the relief of the poor; not to 
churches of any profession whatever, but to those in 
distress, and especially to suffering families, from 
whatsoever county or whatever name or denomina- 
tion; not to paupers who are a county charge, but to 
such as by a little timely aid may be prevented from 
becoming a county charge,” was valid. 


1) 84 Ind. 357, 
128ee the comment on Grimes’ Case in 2 Perry on 
Trusts, § 713, and in note to § 728. 





A devise to certain persons or trustees to control 
certain property and apply the rents and profits to the 
support of poor widows having no certain income, and 
women whose husbands had abandoned them unpro- 
vided for and without cause, of the age of fifty years 
and upwards, and of irreproachable character, having 
a residence for not less than a certain time, fixed 
within a specified distance from a certain town, 
named, is valid.’ 

So a devise to certain named persons as trustees to 
invest and apply the income to the benefit of the mem- 
bers of a certain masonic lodge, is valid, although no 
trustees of the lodge have been elected according to 
the provisions of its charter; and even though the 
lodge was a uasi corporation, or a corporation de 


Facto, or an organization of persons having a name by 


which they could be identified.“ So a bequest “to 
the commissioners of” a certain county, “‘and to their 
successors in office forever * * * in trust and for 
the use of the orphan poor, and for other destitute 
persons, of said county,” all bis real estate therein, 
and certain other property of which the income was 
only to be used for the class of persons named, is 
valid. 

So a devise to trustees of a church, and to their suc- 
cessors forever, to be loaned and the interest to be ap- 
propriated to the suppression of the manufacture, 
sale, and use of intoxicating liquors, is valid.!6 

A devise to a trustee to apply the income “to the 
education of colored children of the State of Indiana,” 
was held valid before Grimes’ Case was decided: and 
after the decision in that case a devise for the educa- 
tion of the colored children of a named county was 
held valid, distinguishing it from Grimes’ Case on the 
ground that the devise there was to the colored race 
of al] the world, and here toa certain race of a cer- 
tain county.!s 

A bequest to a theological seminary of a fund, the 
interest ‘to be applied to the education of .pious, in- 
digent youths who are preparing themselves for the 
ministry of the gospel, and those only who strictly ad- 
here to the Westminister confession of faith in its lit- 
eral meaning,” is valid.® 

A bequest “to be divided by them (the executors) 
among such Roman Catholic charities, institutions, 
schools or churches, in the city of New York, as a ma- 
jority of my executrix and executors shall decide, and 
in such proportion as they may think proper,” is 
valid; for the class of beneficiaries are specially des- 
ignated and confined to the limits of a single city and 
to asingle religious denomination, so that each one 
can readily be ascertained and each have an adherent 
right to apply to the court to sustain and enforce the 
bequest made.” 

So a bequest to trustees, named, of a fund for the 
education of poor children at an academy in a desig- 
nated village, to be taken from those whose parents 
were not on the tax list, was upheld.*! 

A bequest to trustees to build an asylum “for the 
purpose of maintaining and supporting azed, decrepit, 


18 DeBruler v. Ferguson, 54 Ind. 549. 

4 Cruse v. Axtell, 50 Ind. 49. 

% Board of Commrs. of LaGrange Co. v. Rogers, 55 
Ind. 297. 

16 Haines v. Allen, 78 Ind, 100; s. c., 41 Am. Rep. 555. 

7 Ex parte Lindley, 32 Ind. 367. 

18 Craig v. Secrist, 54 Ind. 419. 

19 McCord v. Ochiltree, 8 Blackf. 15. See Common 
Council of City of Richmond v. State, etc., 5 Ind. 334, 
and Sweeny v. Sampson, 5 Ind. 465. 

2% Power v. Cassidy, 79 N. Y. 602; s. c.,35 Am. Rep. 550, 

2\ Williams v. Williams, 4 Selden, 527. 
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and worn-out sailors, as soon as they, my said charity 
trustees, or a majority of them, shall judge the pro- 
ceeds of the said estate, will support fifty of said sail- 
ors and upwards,” and also the income of an estate to 
be devoted to the keeping up of the asylum, is valid.” 

A bequest of property to trustees who are directed 
to convey it to a corporation thereafter to be incor- 
porated by congress, if the plea of the corporation is 
approved by the trustees, and to hold it until sucha 
corporation is created, is valid.23 

So a devise “for the purpose of founding an institu- 
tion for the education of youth in St. Louis county, 
Missouri,” is valid.24 So to an unincorporated society 
for charitable purposes.% : 

The following bequests have been held valid: A 
gift for the erection of water-works, or for the use of 
the inhabitants of a town for building a town house; %6 
or for the general improvement of a town;2 or to be 
applied for the “‘good” of a place;28 or for the estab- 
lishment of a life-boat;29 or of a botanical garden; ® 
or to the widows and orphans of a certain place; % or 
the widows and orphans of seamen of a certain port; 
or the poor inhabitants of a parish; * or to the church- 
wardens of a certain church in aid of the poor’s rate; 4 
or for the promotion of religion in whatever terms ex- 
pressed. So a bequest to the treasurer of the Amer- 
ican Bible Society, for the time being, for the use and 
purposes of the society, is valid, although the object 
of the bequest is vague and indefinite.% 

Stephen Girard’s will was for the establishment of 
schools, colleges and seminaries of learning, especially 
for orphans and poor children, and made the city of 
Philadelphia a trustee. The will was upheld.%” 

A devise to the city of Cincinnati, and its successors, 
of real and personal estate, in trust, for the purpose 
of building and maintaining two colleges for the edu- 
cation of boys and girls, the surplus to be applied to 
the education and support of poor orphans, prefer- 
ence to be given to the testator’s relations and de- 
scendants, was held valid in Ohio, and that the be- 
quest could be enforced. 

22 Inglis v. Trustees of the Sailors’ Snug Harbor, 4 Pet. 
99. For a discussion of charitable bequests, see appen- 
dix, 4 Pet. 481, being the opinion of Justice Storyin the 
Philadelphia Baptist Association v. Smith (Hart), 4 
Wheat. 1. 

2% Ould v. Washington Hospital of Foundlings, 5 Otto, 
303; s. C., 1 McArthur, 541. 

24 Russell v. Allen, 17 Otto, 163; 8. C.,5 Dill. 285; 8 Cent. 
L. J. 314. 

2% Bartlett v. Nye, 4 Met. 378; Washburn v. Sewall, 9 
Met. 280. See Holmes v. Mead, 52 N. Y. 3382. 

26 Jones v. Williams, Amb. 651; Cogshall v. Pelton, 7 
Johns. Ch, 292. 

27 Howse v. Chapman, 4 Ves. 542. 

2 Attorney-General v. Earl of Lonsdale, 1 Sim. 105. 

229 Johnson v. Swan, 38 Madd. 457. 

8% Townley v. Bedwell, 6 Ves. 194. 

81 Attorney-General v. Cowper, 2 Sim. & Stir. 93. 

82 Powell v. Attorney-General, 3 Mer. 48. 

33 Attorney-General v. Clark, Amb. 422, which is held 
to apply to those not receiving parochial relief. Bishop 
of Hereford v. Adams,7 Ves. 324; Attorney-General v. 
Wilkinson, 1 Beav. 372. 

34 Doe v. Howell, 2 B. & Adol. 744. 

% Attorney-General vy. City of London,1 Ves. Jr. 243; 
Powerscourt v. Powerscourt, 1 Molloy, 616. 

% Burr v. Smith, 7 Vt. 241; Stone v. Griffin, 3 Vt. 400. 
See Burbank v. Whitney, 2 Pick. 146; Bartlett v. Nye, 4 
Met. 378; Wade v. American Colonization Society, 78. & 
M. 694; Brewster v. McCall, 15 Conn. 274. 

8 Vidal v. Girard, 2 How. 127, explaining Baptist Asso- 
ciation v. Hart, 4 Wheat.1. See Girard’s Case, for a col- 
lection of old English chancery cases. See Girard v. 
Philadelphia, 7 Wall. 1. 





Unless prohibited by a statute, a devise to the United 
States to discharge the debt contracted by the war, is 
valid.39 

A devise to a State “‘for the purpose of educating 
the poor under such a general system of education as 
its legislature shall establish by law,” is valid. 

So a bequest “for the benefit and advancement and 
propagation of education and learning in every part 
of the world, as far as circumstsnces will permit,” is 
valid in England.‘! / 

So a bequest to the city of St. Louis, “to be and con- 
stitute a fund to furnish relief to all poor emigrants 
and travelers coming to St. Louis on their way bona 
Jide to settle in the west,’ was held valid.‘ 

A devise in trust ‘‘for the formation and support of a 
home for aged, infirm or invalid gentlemen and mer- 
chants, where they may enjoy the comforts of an asy- 
lum—not eleemosynary, but as far as may be by the 
addition of their own means, and by reference to the 
Prytaneum of ancient Athens, an honorable home— 
with the hope that it may be perpetuated and en- 
larged by the bequests of its grateful inmates, until it 
shall become worthy of the city of Pennsylvania, and 
a blessing to a class whose wants have hitherto been 
overlooked; leaving to my trustees full power to con- 
duct and carry out this institution on the best possi- 
ble plan, and to provide for its permanent usefulness 
in or near my native city,” is valid. 

So, too, “to assist, relieve, and benefit poor and 
necessitous persons, and to assist and co-operate with 
any such charitable, benevolent, religious, literary, or 
any or eifher of them, as shall appear to the trustees 
to deserve such assistance or co-operation;” #4 so to 
“be used at discretion by the selectment of B, for the 
special benefit of the worthy, deserving, poor, white 
Americans, Protestant democratic widows and or- 
phans residing in B;’’ so ‘‘to be expended in the 
education of the scholars of poor people” in a certain 
county ; 46 as a bequest on condition. 

Authority to his executor to distribute a certain 
sum “among such incorporated societies organized 
under the laws of the State of New York or the State 
of Maryland, having lawful authority to receive and 
hold funds upon permanent trusts for charitable or 
educational uses,” as such executor or his survivor 
may select, and in such sums as he may determine, is 
void,’ on the ground that the legatees or beneficiaries 
are too numerous, the attempt being made to con- 
fer a benefit upon “‘all institutions of charity of every 


88 Perin v. Carey, 24 How. 465. 

89 United States v. Fox, 94 U. 8. 315; s. c.,52 N. Y. 580. 
So stated in Russell v. Allen, 17 Otto, 163. 

4 McDonough v. Murdoch, 15 How. 367. See Russell v. 
Allen, 17 Otto, 163. 

41 Whicker v. Hume, 7 H. L. Cas. 12%, citing the case of 
the United States v. Drummond (1838), which was a be- 
quest “‘to the United States of America, to found at 
Washington, under the name of the Smithsonian Insti- 
tute, an establishment for the increase and diffusion of 
knowledge among men.” History of Smithsonian In- 
stitution, 15, 19, 20, 56, 58 and 62. 

42 Chambers v. St. Louis, 29 Mo. 548. For a thorough 
discussion of the code and statute of Georgia and the 
general principles of a charity bequest, see Jones v. 
Habershaw, 17 Otto, 174; 8. C.,3 Woods, 443. See also 
Beal v. Fox, 4 Ga. 404; Am. Col. Society v. Gartrell, 23 
Ga, 448; Walker v. Walker, 25 Ga. 420; Beal v. Drane, 25 
Ga. 480; Newson v. Starke, 46 Ga. 88. 

43 Cresson v. Cresson, 6 Am. L. Reg. (O. 8.) 42. 

44 Suter v. Hilliard, 132 Mass, 412; 8. 0.,42 Am. Rep. 444. 

45 Bearelsley v. Selectmen of Bridgeport, 53 Conn. 439; 
8. C., 55 Am, Rep. 152. 

# Clement v. Hyde, 50 Vt. 716; Ss. C., 28 Am. Rep. 522. 

4 Prichard v. Thompson, 95 N. Y. 76. 
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name and description, and all colleges, schools and in- 
stitutions of learning.” 

A bequest to trustees to give the amount of the be- 
quest “to such charitable societies for indigent and 
reputable persons, especially females and orphans, as 
they shall think of,” is void where such trustees re- 
fuse to accept the trusts. 

A bequest of a fund to the Baptist association at 
Philadelphia of a “‘perpetual fund for the education of 
youths of the Baptist denomination who shall appear 
promising for the ministry, always giving a prefer- 
ence to the descerfdants of my father’s family,” was 
said not to be a public charity, although the case went 
off principally on another point. 

In Virginia, the 43d Elizabeth not being in force, 
bequest to trustees for such purposes as they con- 
sidered might promise to be most beneficial to the 
town and trade of Alexandria, was held void.59 

So, in the same State, a bequest to the bishop of 
Wheeling, or his successor in said dignity, for the 
benefit of an unincorporated religious community, 
but not declared to be for religious use, it is valid.& 

A bequest “to the yearly meeting of people called 
Quakers of New England, the net income to be appro- 
priated in aid of the charitable fund of the boarding- 
school established by Friends in Providence,” is void, 
as a charity.52 So is a bequest to the real distressed 
poor of a certain county; so for the relief and sup- 
port of indigent poor persons of a certain ward; 54 so 
is a devise or deed to the poor of a certain parish; © 
so a bequest for religious charity, unless for some 
definite purpose,*® as ‘‘to diffuse more generally the 
blessings of education, civilization and Christianity 
throughout the United States and elsewhere;*7 so 
to trustees “‘for any and all benevolent purposes that 
they may see fit.” 5 

A grant of land upon trust that the trustees “shall 
at all times permit all the white religious societies of 
Christians and members of such societies to use the 
land as a common burying-place and for no other 
purpose,” is void for the want of certainty in the 
beneficiaries; 5® so a devise in trust to build a free 
school- house and extend the education of poor chil- 
dren; ® so to “next of kin who may be needy.” & 

48 Beekman v. Bonsor, 23 N. Y. 298 

49 Trustees, etc. of Baptist Association v. Hart, 4 
Wheat. 1. See Attorney-General v. Hickman, 2 Eq. Cas, 
Abr. 193. 

8 Wheeler v. Smith, 9 How. 55. 

51 Kain v. Gibboney, 11 Otto, 362. See Seaburn v. Sea- 
burn, 15 Gratt. 423; Gallego v. Attorney-General, 3 Leigh, 
450; Literary Fund v. Dawson, 10 Leigh, 147; 1 Rob. 402; 
Kinnaird v. Miller, 25 Gratt. 107; Kelly v. Love, 20 Zd. 124. 

52 Greene v. Dennis, 6 Conn. 293. 

58 Trippe v. Frazier, 4 H. & J. 446. 

54 Wilderman v. City of Baltimore, 8 Md. 551. 

55 Morse v. Carpenter, 19 Vt. 513. 

56 Bridge v. Pleasants, 4 Ired. Eq. 26; Morice v. Bishop 
of Durham, 9 Ves. 399; Ss. Cc.,10 Ves. 522; Dashiell v. At- 
torney-General, 5 H. & J. 392. 

57 Owens Vv. Missionary Society of the Methodist Epis- 
copal Church, 14 N. Y. 380. Rut see Banks v. Phelan, 4 
Barb. 80, and Hornbeck v. American Bible Society, 2 
Sandf. Ch. 133. 

58 Aldye v. Smith, 44 Conn. 60; 8. C., 26 Am. Rep. 424. 

59 Brown v. Caldwell, 23 W. Va. 187; 8. c., 48 Am. Rep. 
376. 

60 Stonestreet v. Doyle, 75 Va. 756; 8. C., 46 Am. Rep. 781. 

61 Fontaine v. Thompson, 80 Va. 229; 8. C., 56 Am. Rep. 
588. Thesubject-matter of the principal case is almost 
inexhaustible. We content ourselves in citing the 
learned articles of Prow Wight in1 Am. L. Reg. 129, 321, 
385, 449, and note to Hesketh v. Murphy, 21 Am. L. Reg. 
659. Also Ceiswriss v. Jamer, 63 Pa. St. 465; 8. C.,3 Am, 
Rep. 558; Mills v. Newberry, 112 Ill. 123. 
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1, Xccount—Final Settlement—Pleading. When 
an action is brought for money had and recéived and 
an accounting is required, and defendants pleads a 
final settlement, which plaintiff denies, an issue is 
raised, which must be decided before any accounting 
can take place.— Quarles v. Jenkins, 8. C. N. Car., Oct. 10, 
1887; 3S. E. Rep- 395. 


2. ADMINISTRATOR—Conversion of Assets—Statute.—— 
An administrator is liable for the conversion of a note 
due his intestate as for the conversion of any other 
personalty. Construction of Georgia statutes relative 
to inventories and other matters of administration. 
Ruling as to the liability of an administrator as debtor 
to his intestate and the statute of limitations as con- 
nected therewith. — Thompson v. Thompson, 8. ©. Ga., 
March 5, 1887; 3S. E. Rep. 261. 

8. ANIMALS—Distrained—Sale. After owners had 
been duly notified that the town trustees had fixed the 
time and place for assessing damages on distrained 
stock, without further notice or demand, the trustees 
may advertise and sell for the damages assessed.—Mil- 
ler v. Dale, 8. C. lowa, Oct. 8, 1887; 34 N. W. Rep. 214. 

4, APPEAL—Abstract—Name of Judge. Decision 
withheld till, under the rule, an amended or additional 
abstract is filed showing the name of the trial judge.— 
Kissinger v. Council Bluffs, 8. O. lowa, Oct. 8, 1887; 34 N. 
W. Rep. 215. 

5. APPEAL—Chancery—Citation—Service. A party 
aggrieved, by a decree in his separate interests, or sev- 
eral aggrieved, in their joint interests, may appeal, and 
need only cite those whose interests may be affected by 
any decree which may be made. Such citation, issued 
from the circuit court, should be tested in the name of 
the chief justice of the supreme court, and if only a 
part of the appellees are served, the appellate court 
may issue a new citation, returnable to the next term. 
A special deputy, appointed to serve processin a cer- 
tain district, cannot act outside of the district.—Guar- 
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antee, etc. Co. v. Buddington, S. C. Fia., Sept. 19, 1887; 2 
South. Rep. 855. 

6. APPEAL—Filing Transcript. A transcript filed, 
~ within forty days after the bill of exceptions is settled, 
is in time.—Newman v. Bank of California, 8. C. Cal., Aug. 
30, 1887; 15 Pac. Rep.43, 

7. APPEAL —Interlocutory Judgment — Parties not 
Served. Where the portions of an interlocutory 
judgment appealed from cannot be altered without dis- 
turbing the whole judgment, and prejudicially affecting 
the rights of parties not served with notice of the ap- 
peal, the appeal will be dismissed.— Miller v. Thomas, 8. 
C. Cal., Sept. 24, 1887; 15 Pac. Rep. 55. 

8 APPEAL — Limitation of. Under the code of 
Kentucky, § 745, an appeal will not be granted to a 
plaintiff unless it is applied for within two years after 
the rendition of the judgment. The saving clause in 
that section applies only to defendants.— Houston v. 
Ducker, Ky. Ct. App., Oct. 4, 1887; 5S. W. Rep. 382. 

9. APPEAL—Mandamus— Certifying Evidence. A 
mandamus will issue to require a trial judge to certify 
the evjdence if an appeal is taken, and he has no other 
reason to refuse to so certify except that the counsel 
did not agree upon a statement of the evidence.—Dil- 
lard v. Dunlap, 8.C. App. Va., September, 1887; 3 S. E. 
Rep. 383. ‘ 

10. APPEAL — Mistake. A rehearing will not be 
granted on appeal because the judge in his opinion 
misquoted the testimony, such misquotation not mate- 
rially affecting the opinion.— Torrent v. Duluth, etc. Co., 
U. 8. C. C. (Minn.), Oct. 15, 1887: 32 Fed. Rep. 229. 

11, APPEAL—Record. Where a transcript contains 
no pleadings nor bill of exceptions, nothing in fact but 
the judgment and subsequent proceedings, the judg- 
ment cannot be reviewed.— Watson v. Watson, 8. C. Tex., 
Oct. 14, 1887,5 S. W. Rep. 377. 

12. APPEAL—Setting Verdict Aside—Instructions. 
Where the trial court set aside a verdict in a case for 
damages for personal injuries for having submitted to 
the jury in its charge the question of permanent injury, 
on appeal the trial court will be sustained, when the 
record fafis to show clearly any evidence to justify 
damages on that ground.—Stutz v. Chicago, etc. R. Co., 8. 
C. Wis., Sept. 20, 1887; 34 N. W. Rep. 147. 

13. APPEAL—Successful Defendant — New Trial. 
The granting of a new trial at the instance of one de- 
fendant cannot affect anotherdefendant who obtained 
judgment in his favor, and he cannot appeal from such 
order.— Rankin v. C. P. R. Co., 8. ©. Cal., July 7, 1887; 15 
Pac. Rép. 57. 

14, APPEAL—Transcript—Certificate. If the appel- 
lants fail to show that the transcript of the shorthand 
note was properly certified within six months after the 
entry of judgment, the judgment must be aftirmed.— 
Moody v. Roberts, 8. C. lowa, Oct. 7, 1887; 34 N. W. Rep. 





























15. APPEAL—Transcript — Evidence. Where ap- 
pellee moves to strike out the evidence in the tran- 
script, which has not been certified, the judgment of 
the lower court must be affirmed.—Ferris v. Anderson, 8. 
C. Iowa, Oct. 6, 1887; 34 N. W. Rep. 186. 

16. ASSIGNMENT—For Benefit of Creditors — Require- 
ments. An assignment for the benefit of creditors 
is not invalidated because the assignor fails to file an 
inventory within twenty days, because he fails to make 
an affidavit to the value of the property, because he 
fails to attach a list of exemptions when he assigns all 
his property, because it is made subject to his exemp- 
tions, or because the assignee is authorized to sell upon 
such terms and conditions as in his judgment may 
seem best.—Cribben v. Ellis,S.C. Wis., Sept. 20, 1887; 34 
N. W. Rep. 154. 

17. ASSIGNMENT—For Creditors— Assignee Creditor — 
Estoppel. Where an assignee for the benefit of 
creditors, after notice to the creditors, has filed his 
final account, which has been allowed and distribution 
ordered, and he is adjudged to have faithfully dis- 
charged his duties, a creditor with notice is estopped 














from applying to have the assignee removed for prior 
fraud and maladministration, so long as such order is 
not appealed from.—In re Bursinger v. Sleeper, 8. C. Wis., 
Sept. 20, 1887; 34 N. W. Rep. 149. 

18, ASSIGNMENT—Notice. An agent who has been 
instructed by the assignee of his principal to pay the 
money in his hands to his principal, is not liable to such 
assignee nor to another person having an interest in 
said money, of which fact the agent had no notice, but 
his payment thereof to the principal is conclusive on 
the assignee and said third party. A witness may ex- 
plain his testimony previously given.—Pulliam v. Can- 
trell, 8. C. Ga., Jan. 18, 1887; 3 8. E. Rep. 280. 

19. BANKS—Certificates of Deposit—Unauthorized Acts 
of Agent. Where A, in the employ of B, collects 
money, which, without the knowledge of B, he deposits 








‘in a bank, writing in the bank register that it is to be 


payable on the signature of B by A, and then takes cer- 
tificates of deposit therefor, payable tothe order of B, 
which are subsequently paid upon the indorsement B 
by A, B, upon learning thereof, can ratify the act of A 
in making the deposits, and can sue the bank for the 
amount of all the certificates, leaving the bank to show 
whether the money received on one represented a part 
of another.—Honig v. Pacific Bank, 8. C. Cal., Sept. 27, 
1887; 15 Pac. Rep. 58. 

20. BASTARDY — Statute. Ruling upon the con- 
struction of the Kentucky statute (Gen. Stat. Ky., ch. 29, 
art. 4, § 14) relating to the crime of concealing the birth 
of a bastard child.—Commonwealth v. Hopkins, Ky. Ct. 
App., September, 1887; 5 8. W. Rep. 392. 

21. BILL OF LADING—Draft—Sale. Where a ship- 
per attaches his bill of lading to a draft on the con- 
signee, the carrier who delivers the goods to the ship- 
per is liable to the consignee who has paid the draft.— 
Wells, F. § Co. v. Oregon, etc. Co., U. 8. C. C. (Oreg.), Aug. 
8, 1887; 32 Fed. Rep. 51. 

22. BILLS AND NOTES—Guaranty—Liability. One 
who unconditionally guarantees a promissory note be- 
fore maturity is absolutely liable upon default of the 
maker, and neglect to pursue a remedy against the 
maker does not discharge him.—-Hungerford v. O’Brien, 
8. C. Minn., July 25, 1887; 34 N. W. Rep. 161. 


23. CARRIERS—Contributory Negligence— Passenger— 
Mistake. A passenger entering the wrong car by 
mistake is entitled to full protection while on that car. 
A passenger alighting from a train, in obedience to the 
directions of the conductor, cannot be guilty of con- 
tributory negligence if he receives an injury.—@incin- 
nati, etc. Co. v. Carper, 8. C. Ind., Oct. 11, 1887; 13 N. E. 
Rep. 122. 


24, CARRIERS—Damages—Receipt. A carrier’s lia- 
bility is limited to the value of the goods specified in 
his receipts, and he is not responsible for other articles 
included in the package, but which are not mentioned 
in the receipt.—Savannah, etc. Co. v. Collins, 8. C. Ga., 
Feb. 20, 1887; 3S. E. Rep. 416. 

25. CERTIORARI. Certiorari will not lie to the clerk 
of a trial court to certify the rules of that court to the 
appellate court, unless those rules have been made a 
part of the record by order of the court or by bill of ex- 
ceptions.—fout v. Ninde, 8. C. Ind., Sept. 30, 1887; 13 N. E. 
Rep. 107. 

26. CHATTEL MORTGAGE—Conversion by Mortgagee.— 
Where it is provided thata mortgagee, upon breach of 
any condition, may treat the whole debt as due, and 
that for further security he may take possession of the 
chattels at any time, a sale by him after he has taken 
possession and after the mortgagor has tendered him 
the debt and.interest is a conversion.—Herder v. Hosp, 
8.C. Wis., Sept. 20, 1887; 34 N. W. Rep. 145. 

27. CHATTEL MORTGAGE—Limitation—Adverse Posses- 
sion. Though the note secured by a chattel mort- 
gage may be barred, it does not necessarily follow that 
the mortgagee may not seize and sell the mortgaged 
property to satisfy the mortgage. Where the mort- 
gagee allows the mortgagor to continue in pussession 
for six years after default, the right of the mortgagee to 
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seize the property is not thereby barred.—McGowan v. 
Reid, 8. C. 8. Car., Sept. 10, 1887; 3S. E. Rep. 337. 

28. CHATTEL MORTGAGE—Insolvency—Validity. A 
chattel mortgage to secure a valid debt made by an in- 
soivent to one having knowledge thereof,is not void 
under the South Carolina insolvent act, unless followed 
withir ninety days by an assignment for the benefit of 
creditors.—Magovern v. Richard, 8. C. 8. Car., Sept. 20, 
1887; 3S. E. Rep. 340. 

29. COLLISION—Tug and Tow—Speed. Where a tug 
increases her speed so as to bring her tow where it is 
affected by the wheel of another steamer nearing be- 
side her, producing a collision with a passing steamer, 
the tugis responsible therefor.— The Mariel, U. 8. D. C. 
(Ill.), July 5, 1887; 32 Fed. Rep. 103. 

30. COMPOSITION WITH CREDITORS—Pleading. An 
agreement to extend time of payment is not sucha 
composition as will change the nature of the debts. A 
plea that a note is not due is a plea in abatement, and 
if so pleaded as to begin and end in bar of the action, 
will authorize a judgment against the defendant if he 
elects to stand by it.—H. A. Pitts’ Sons, etc. Co. v. Com- 
mercial, etc. Bank, 8. C. 1ll., Sept. 26, 1887; 138 N. E. Rep. 156. 

31. CONFLICT OF LAWS—Deed—Married Woman. 
A woman residing in one State may convey lands be- 
longing to her situated in another State, but her ability 
to do so is controlled and regulated by the laws of the 
latter State.—Swank v. Hufnagle, 8. C. Ind., Sept. 28, 1887; 
13 N. E. Rep. 105. 

32. CONSTITUTIONAL LAW—Interstate Commerce—Cor- 
porations. The article of the Louisiana constitu- 
tion requiring foreign corporations doing business in 
the State to have one or more known places of busi- 
ness, and an authorized agent to accept service, in the 
State, is a restriction on navigation and void.—New Or- 
leans §& M. P. Co. v. James, U. 8. C. C, (La.), June 1, 1887; 
32 Fed. Rep. 21. 

33. CONSTITUTIONAL Law—Regulating Commerce—In- 
terstate Bridge. When an act of congress gives au- 
thority to build a bridge over a navigable stream be- 
tween two States, neither State can prevent its con- 
struction.—Stockton v. Baltimore, etc. R. Co., U.S.C. C. 
(N. J.), Aug. 1, 1887; 32 Fed. Rep. 9. 

34. CoNTRACT—Executory Contract—Contract of Sale. 
An agreement by one party to furnish all the ma- 
terial for barrels held in store, and the other party 
agreed to take it as fast as a named sugar-house 
would take the barrels, and to pay for such material in 
a specified manner, is an executory contract and not a 
contract of sale.—Brock v. Donnell, N. J. Ct. Err & App., 
1887; 10 Atl. Rep. 708. 

35. CONVERSION — Demand — Limitations. Where 
an Officer of a corporation deposits its bonds as collat- 
eral with a bank to secure his debt, and the bank upon 
being informed of the ownership asserts its right to 
hold them and apply them to the payment of the debt, 
the bank is then guilty of a conversion, and no demand 
is necessary, and the statute of limitations runs from 
that date.— University of N. Car. v. State Nat. Bank, 8. C. 
N. Car., February Term, 1887; 3S. E. Rep. 359. 


36. CORPORATIONS—By-laws— Acceptance. An ac- 
ceptance of an order already provided for by contract 
does not come within a provision of the articles of as- 
sociation, that all contracts involving liability must be 
signed by three members of the board.—French S. S. Co. 
v. New England C. T., U. 8. ©. C. (Conn.), 1887; 32 Fed. 
Rep. 44. . 

87. CORPORATIONS—Foreign—Real Estate. A for- 
eign corporation acquires title to real estate by a deed 
thereof, subject to the State’s right of escheat.—Hickory 
F. O. Co. v. Buffalo, etc. R. Co., U. 8. C. C. (Penn.), Aug. 13, 
1887 ; 32 Fed. Rep. 22. 

38. CORPORATIONS — Insolvency — Stockholders, 
Where an insolvent corporation sells out to another 
corporation, receiving in payment the bonds of the lat- 
ter, which are distributed to its stockholders, such 
bonds belong to the insolvent corporation, and its re- 
ceiver may sue for them, but a stockholder may offset 






































what the corporation owes. him against this ciaim, but 
having converted the bend he cannot afterwards sur- 
render the bond and claim an offset of all the debt due 
him.—Peters v. Ft. Madison C. Co., 8. C. lowa, Oct. 5, 1887; 
34. N. W. Rep. 190. 

39. CORPORATIONS — Mortgages — Priority of Debts— 
Bonds. Under North Carolina laws, the debts and 
contracts of every corporation, existing prior to, or 
made at the time of execution of a mortgage, have pre- 
cedence over the mortgage, and so have judgments 
against them for labor or materials, but not when the 
materials are furnished from abroad and personal 
credit alone is relied on and a negotiable security is 
taken. Bonds of acorporation sold for less than their 
face value are not void for usury.— Trader's Nat. Bk. v. 
Lawrence M. Co., 8. C. N. Car., Feb. Term, 1887; 38. E. 
Rep. 363. 

40. CORPORATIONS — Stock — Assessments — Transfer. 
When an executor is ordered to transfer corpo- 
rate stock to the residuary legatee by the probate court. 
or makes the transfer without order, the legatee is sub- 
ject to the aftex-accruing liabilities of the corporation 
as the owner of the stock. Assets of an estate, which 
owned such stock, which have been distributed, cannot 
be subjected to after-accruing liabilities on account of 
such stock.—Witters v. Sowles, U. 8. OC. C. Vt., Aug. 18, 
1887 ; 32 Fed. Rep. 130. 

41. COUNTIES—Bridges—Injuries. Counties are lia- 
ble to parties injured by defective bridges on highways, 
notwithstanding the act of February 21, 1887.—Zastman 
v. Clackamus Co., U. 8. C. C. (Oreg.), Sept. 5, 1887; 32 Fed, 
Rep. 24. 

42. CREDITOR’S BILL—Infants—Rrocess—Judicial Sale 
—Trusts—Statutes. A‘creditor’s bill to set aside a 
deed for benefit of minors cannot operate by service of 
process on such minors by publication. Construction 
of Virginia statutes relative to judicial sales, and the 
erection of trusts.—Strayer v. Long, 8. C. App. Va., 1887; 
38. E. Rep. 372. 

43, CRIMINAL LAW — Conspiracy — Defrauding the 
Unite@ States. An indictment for conspiring to de- 
fraud the United States must allege some overt act in 
execution of the conspiracy. Abbreviations of terms of 
science or of art in an indictment must be accompanied 
by full explanations in ordinary language. — United 
States v. Reichert, U. 8. C. C. (Cal.), Sept. 5, 1887; 32 Fed. 
Rep. 142. ' 

44. CRIMINAL LAW—Baudy House—Ordinance. A 
city ordinance fining any one not more than $500 or im- 
prisoning him not more than three months, or both, for 
visiting for purposes of prostitution any place main- 
tained for such purpose, is valid.—£x parte Johnson, 8. C. 
Cal., Aug. 25, 1887; 15 Pac. Rep. 43. 


45. CRIMINAL Law — Dying Declarations —Defendant 
Testifying. The declarations of a murdered man, 
made after he was found insensible and shortly before 
he died, relative to his injury, repeated by his wife, who 
nursed him and testified he knew he was going to die, 
are admissible. The testimony of the defendant on his 
second cross-examination may be contradicted after- 
wards by the prosecution.—State v. Johnson, 8. C. lowa, 
Oct. 5, 1887; 34 N. W. Rep. 177. 


46, CRIMINAL LAW—Dying Declaration, When the 
surgeon informs the deceased that he is about to die, 
who then expresses a desire to make a dying declara- 
tion, which he makes the next day, stating therein that 
he, believing he is about to die, makes this his dying 
statement, such statement is admissible in evidence.— 
People v. Ramirez, 8. C. Cal., Sept. 15, 1887; 15 Pac. Rep. 33. 

47. CRIMINAL LAw—Robbery. In Iowa, to consti- 
tute robbery it is sufficient if the goods taken are in the 
possession or under the control of the party robbed, 
and they may be in another room, from that in which 
the force or violence or putting in fear is used.— State v. 
Cathoun, 8. C. Iowa, Oct. 7, 1887; 34 N. W. Rep. 194. 

48, CRIMINAL Law—Accused as Witness—Remarks of 
Counsel—New Trial. It is improper for counsel to 
comment upon the fact that defendant in a criminal 
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cause declines to testify as a witness. Ifsuch comments 
are made and withdrawn and the defendant afterwards 
does testify the fact that such comments were made, 
will not authorize a new trial.—Coleman v. State, 8. C. 
Ind., Sept. 27, 1387; 13 N. E. Rep. 10. 

49, CRIMINAL PRACTICE — Appeal — Verdict — Setting 
Aside. Where the evidence justifies the findings 
under the proper instructions, the verdict will not be 
set aside.—State v. Tomlinson, 8. C. lowa, Oct. 6, 1887; 34 
N. W. Rep. 189. 

50. CRIMINAL PRACTICE — Assault —Instructions. 
On an indictment for an assault with a deadly weapon, 
where there is no evidence tending to show a simple 
assault, an instruction, to find guilty as charged or to 
acquit, is not erroneous.—People v. Guidice, 8. C. Cal., 
Aug. 25, 1887; 15 Pac. Rep. 44. 

51. CRIMINAL PRACTICE — Continuance, Where a 
motion for a continuance on the ground of absence of 
material witnesses is refused, and it appears upon ap- 
peal thatin view of the record the evidence thus ex- 
cluded was material and probably true, it is the duty of 
the appellate court to weigh such evidence in connec- 
tion with that actually given, and in proper cases to 
grant a new trial.—Jackson v. Stnte, Tex. Ct. App., March 
12, 1887; 5 S. W. Rep. 371. 

52. CRIMINAL PRACTICE—Indictment—Ofiicer. The 
court will take judicial notice of who is the proper offi- 
cer to prefer indictments in criminal cases, and it is 
not material that such officers appends to his signature 
to an indictment an improper description of his office. 
—State v. Myers,8.C. Tenn., Oct. 25, 1887; 5 8. W. Rep. 
377. 

















53. CRIMINAL PRACTICE — Instruction. If, in in- 
structing the jury in a criminal case, the judge, by mis- 
take, states the term of imprisonment prescribed for 
the offense by statute to be less than it actually is, the 
judgment will not be reversed for that reason, no ex- 
ception having been taken at the trial.—Logsden v. Com- 
monwealth, Ky. Ct. App., Oct. 8, 1887; 5S. W. Rep. 393. 

54. CRIMINAL PRACTICE—Murder—Jury—Review. 
Where the evidence of guilt is satisfactory, the jury 
should not hesitate to convict because the motive for 
the murder is not apparent. Where the court certifies 
that the evidence, but not the facts, and the evidence is 
conflicting, the judgment must be affirmed, unless, 
after rejecting all the evidence for the exceptor and al- 
lowing full force to the other evidence, the judgment 
still appears to be wrong.—Finchim v. Com., 8. OC. App. 
Va., September, 1887; 38. E. Rep. 343. 

55. CRIMINAL PRACTICE — Remarks of Counsel — Ex- 
ceptions to Instructions. Comments by prosecuting 
attorney on failure of defendant to call witnesses, ar- 
guing it to to be proof of his guilt, should not be allowed 
by a court. To permit such comments fs reversible 
error. In exceptions to instructions of the court, the 
matter objected to must be specifically designated.— 
Blackman v. State, S. 0. Ga., May 9, 1887; 3S. E. Rep. 418. 

56. CRIMINAL PRACTICE — Statute — Jurisdiction. 
Construction of criminal code of the State of New York; 
the relative jurisdiction created by that code. Rules of 
practice under the code relating to new trials, appeals, 
etc.—People v. Bradner, N. Y. Ct. App., Oct. 4, 1887; 13 N. 
E. Rep. 87. 

57. CustTOMs DUTIES—Bill of Particulars — Excessive 
Duties. A bill of particulars in a suit for collecting 
excessive duties may be amended by increasing the 
amounts due, but the cause of error should be shown.— 
Dieckerhoff v. Robertson, U.S.C. C. (N. Y.), Aug. 16, 1887; 
82 Fed. Rep. 73. 

58. DEED —Conyeyance for Debt—Invalidity. A 
creditor put in possession of land of a debtor in satis- 
faction of his debt is entitled, ifthe deed whereby the 
possession is transferred to him is not valid, to the po- 
sition of a creditor in possession, and must account for 
what he had received as rent.—Page v. Blackshear, 8. C. 
Ga., May 9, 1887; 3S. E. Rep. 423. 

59. DEED—Delivery—Prior Mortgage. A deed not 
delivered, though recorded by some mistake, conveys 























no title to the vendee, to which a lien for materials fur- 
nished at his order can attach to the land against a 
prior mortgage.—Moody v. Dryden, 8. C. Iowa, Oct. 8, 
1887; 34 N. W. Rep. 210. 

60. DEED—Misdescription — Reformation. Where, 
by mistake, a wrong description of the land really oc- 
cupied is patented, which, at the instance of a subse- 
quent grantee, is corrected by a new patent to the 
original settler, such grantee can have the deed from 
his grantor corrected, and can have possession against 
his grantor, who remained in possession by his permis- 
sion.— Ross v. Williams, 8. C. Cal., Sept. 19, 1887; 15 Pac. 
Rep. 47. 

61. DETINUE—Value of Articles—Explaining Contract. 
Failure to assess the value of the several articles 
in an action of detinue is reversible error. Parol evi- 
dence is admissible to explain in a written contract the 
meaning of ‘‘hewn timber, to average 120 feet, and to 
class B, No. 1, good.’’—Jones v. Anderson, 8S. C. Ala., June 
15, 1887; 2 South. Rep. 911. 

62. DivorcE—Alimony—At Chambers. The judge, 
at chambers, has no jurisdiction in the matter of grant- 
ing alimony until a bill or petition has been filed in the 
clerk’s office.— Yoe vw. Ye s, 8S. OC. Ga., Jan. 25, 
1887; 3S. E. Rep. 354. 

63. DIVORCE—Alimony—Striking out Answer. The 
defendant’s answer in a case of divorce cannot be 
stricken out because he fails or refuses to pay the ali- 
mony awarded.—Allen v, Allen, 8. C. Iowa, Oct. 10, 1887; 
34. N. W. Rep. 303. 

64. EJECTMENT—Mining Claim—Work—Pleading. 
Failure to do the annual assessment work on a placer 
mining clatm renders it liable to relocation. In eject- 
ment it is sufficient to deny the ownership and title to 
possession of plaintiff.—Morgan v. Tillotson, 8. C. Cal., 
Sept. 29, 1887; 15 Pac. Rep. 88. 

65. ELECTION — County Canvassers — Statutes. 
Construction of code of North Carolina, § 2694, relative 
to election, county canvassers, and proceedings to try 
titles to offices in that State.—Gatling v. Boone, 8, C. N. 
Car., Oct. 10, 1887; 38. E. Rep. 392. 


66. ELECTIONS — Mistake in Name. Where the 
printer makes a mistake in the name of a nominee, evi- 
dence of such mistake, and that no one of that name 
was eligible to the office, is admissible, and votes so 
cast by mistake should be counted for the proper party. 
— Wimmer v. Eaton, 8. C. Iowa, Oct. 4, 1887; 34 N. W. Rep. 
170. 

67. ELECTION—Statute. Construction of Ohio stat- 
ute of March 21, 1887, providing for the election of 
judges. Held, that said act was not aspecial act but 
amendatory of the general law.—Sawyer v. State, 8. C. 
Ohio, Oct. 11, 1887; 13 N. E. Rep. 84. 


68. ELECTIONS—United States and State Laws—Viola- 
tions.——- An indictment for an offense against the 
United States election laws must charge an act, which 
does or may affect the election of a member of con- 
gress. The federal courts will take judicial notice that 
at such election State officers were also to be elected, 
and that all the names were on one ballot.—United 
States v. Morrissey, U. 8. C. C. (Mo.), April 21, 1887; 32 Fed. 
Rep. 147. 

69. EMINENT DoOMAIN—Compensation. In an ac- 
tion against a railroad company for damages brought 
by an abutting land-owner for injury to his property, it 
is competent to consider loss or depreciation of prop- 
erty not common to the general public. It is error, 
however, to admit as evidence the opinion of witnesses 
as to the relative value of the property before and after. 
—Columbus, etc. v. Gardner, 8. C. Ohio, Oct. 4, 1887; 13 N. E. 
Rep. 69. 

70. EMINENT DOMAIN—Mining Property—Private Cor- 
poration. A private corporation cannot condemn 
a tunnel or the mining property of another for its use.— 
Amador Q. M. Co. v. Dewitt, 8. C0. Cal., Sept. 28, 1887; 15 
Pac. Rep. 74. 


Jl. Equiry—Mortgage—Restraining Legal Defense.— 
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Where a mortgagee brings an action of detinue and 
seizes a stock of goods, which have by agreement been 
intermingled with goods to which the mortgagee has 
only an equitable title, equity will not, at the suit of the 
mortgagee, restrain the mortgagor from setting up in 
the detinue suit the defense, that the mortgagee has not 
the legal title to all the goods, on the allegation, that 
the mortgagor withholds the only evidence by which 
the goods can be distinguished.— Tyson v. Weber, 8S. C. 
Ala., July 27, 1887; 2 South. Rep. 901. 

72. Equity — Pleading — Multifariousness., Com- 
plainant, a stockholder, trustee and creditor of an un- 
incorporated association may sue his cottrustees to 
wind it up, for an accounting and an appointment of a 
receiver, and for an injunction against a fraudulent 
sale, and the bill will not be multifarious.— Mills v. Hurd, 
U. 8. C. C. (Conn.), Sept. 19, 1887; 32 Fed. Rep. 127. 

78. Equity — Specific Performance — Deed—Corpora- 
tion—Pleading. Where a party who has purchased 
property and failed to demand his deed until after his 

‘grantor had made another deed which was not re- 
corded, he is entitled to a specific performance as 
against such unrecorded deed if the grantee therein 
has notice of his title. A corporation changing its name 
can be sued by its old name. Where fraud is not 
charged by the answer it cannot be given in evidence as 
against the plaintiff.— Welfley v. Shenandoah, etc. Co., 8. C. 
App. Va., September, 1887; 38. E. Rep. 376. 

74. Equiry—Vendee—Forfeiture. Equity will not 
decree a forfeiture of a vendee’s rights under a contract 
for purchase of a mine, though he may not have worked 
the mine as contracted for and has not paid the bal- 
ance of the purchase money.—McCormick v. Rossi, 8. C. 
Cal., Aug. 27, 1887; 15 Pac. Rep. 35. 

75. ESCAPE—Aiding and Abetting— Statute—Criminal 
Practice—Instruction.— An indictment which charges 
that the defendant aided one in custody of the sheriff 
in a reformatory to escape from such custody, charges 
afelony, under the statute of Indiana. If the record 
does not show that it contains all the instructions, it 
will be presumed on appeal that an instruction asked 
for had either been refused because inapplicable, or 
had been given by the court on its own motion, or else 
that equivalent instructions had been so given.—Stewart 
v. State, 8. C. Ind., Sept. 28, 1887; 13 N. E. Rep. 59. 


76. ESTOPPEL — Irrigation — Good Faith. Where 
one passively looks on, while another opens out fields 
and irrigates them for sixteen years, under the belief 
that he has a vested right to an equal user thereof, he 
will be estopped from denying the right.— Dalton v. 
Rentana, 8. C. Ariz., Sept. 25, 1887; 15 Pac. Rep. 37. 


77. ESTOPPEL—Records — Execution Sale. Where 
the records showed that a judgment creditor bought in 
the premises at the sale under his judgment, and am in- 
tervenor with a junior lien, relying that the record 
bought in an intermediate lien for his protection, the 
plaintiff cannot have the record altered by increasing 
the price realized at the execution sale to the prejudice 
of this intervenor.—Morrison v. Spencer, 8. C. lowa, Oct. 
7, 1887; 34 N. W. Rep. 200. 

78. EVIDENCE—Admissions by Donor.—— In an ac- 
tion against the sheriff for wrongfully taking cattle 
donated to plaintiff by his father, any statement by the 
father, after he parted with the possession is inad- 
missible.— Walden v. Purvis, 8. C. Cal., Sept. 29, 1887; 15 
Pac. Rep. 91. 

79. EVIDENCE—Burden of Proof—Negligence—Trial.— 
To say the burden of proof is on the plaintiff, implies 
that there is no burden on the defendant. Crossing a 
railroad track at a public crossing is not necessarily 
contributory negligence. Whether it is or not depends 
on the circumstances of the case. Ruling as to trial and 
instructions.— Richmond, etc. Co. v. Howard, 8 C. Ga., 
March 21, 1887; 3S. E. Rep. 426. 


79. EVIDENCE—Marriage. Where the fact that a 
marriage took place on a particular day is material, the 
oest evidence is the testimony of persons who wit- 
nessed the ceremony. The evidence of the license and 























certificate prescribed by the statute is not admissible.— 
Chew v. State, Tex. Ct. App., March 18, 1887; 58. W. Rep. 
373. 

81. EVIDENCE — Written — Parol Variation. Evi- 
dence that a note for goods purchased by a son ata 
public sale of his father’s effects, was merely given to 
show that his father had advanced him so much, is not 
admissible in a suiton the note.—Mason v. Mason, 8. C. 
Iowa, Oct. 8, 1887; 34 N. W. Rep. 208. 

82. EXECUTION—Sale—Redemption—Rents and Profits 
Statute. Under the statute law of Indiana,a judg- 
ment debtor has one year after execution sale to re- 
deem his land sold under such execution, and may re- 
tain possession during that year, but if he does not re- 
deem he is liable to the purchaser under the execution 
for the rents and profits of the year of his occupation: 
Held that, under that statute, the grantee of the debtor 
of such right of occupation is not liable to the assignee 
of the certificate of purchase for such rents and profits. 
—Adams v. Gladden, 8.C. Ind., Sept. 21, 1887; 13 N. E. Rep. 
46. ‘ 

83. EXECUTORS—W aste — Sureties. In a suit for 
waste against the suretieson an administrator’s bond, 
they cannot defend on the ground that the succeeding 
administrator was negligent in first seeking to recover 
the assets from those to whom they had been wrong- 
fully transferred.—In re Connolly, 8. C. Cal., Sept. 21, 
1887; 15 Pac. Rep. 56. 

84. EXECUTORS—Notice—Finai Settlement — Statute.— 
Under the statutes of Indiana, a notice must be given 
by an executor or administrator of final settlement to 
heirs, creditors and distributees: Held, that such notice 
may be signed by the clerk. Rule in Indiana as to time 
of filing claims.— Roberts v. Spencer, 8. C. Ind., October, 
1887; 13 N. E. Rep. 127. 

85. FALSE IMPRISONMENT—Excessive Damages — Con- 
fidential Communications. In an action for false 
imprisonment where there was one day’s detention 
without aggravating circumstances, $1,000 damages are 
excessiv@ If confidential communications are erro- 
neously received on one trial they should not be ad- 
mitted on asecond trial. When advice of counsel will 
protect a defendant charged with false imprisonment. 

~Rulings as to agent, instructions, etc.—Fire Assn. v. 
Flemming, 8. C. Ga., May 9, 1887; 38. E. Rep. 420. 


86. FORGERY—Evidence. In atrial for forgery the 
evidence of the prosecuting witness as to his investiga- 
tions of the records of the towns in which the apparent 
makers of the forged instrument were alleged to have 
resided, is held admissible.—Peoople v. Jones,N. Y. Ot. 
App., Oct. 4, 1887; 13 N. E. Rep. 93. 

87. FORGERY—Signature. One who signs a note 
with an abbreviated Christian name of another,which is 
in common use, as “Bill,’’ for “William,” is guilty of 
forgery.—Rudicel v. State, 8. C. Ind., Sept. 30, 1887; 3 N. E. 
Rep. 114. 

88. Frauds—Statute of. When one undertakes an 
obligation, the real object of which is to subserve his 
own personal interest, if such obligation takes the form 
of a promise to pay the debt of another, it is, neverthe- 
less, not within the statute of frauds. Itis the object 
and intent of the promisor which controls this ques- 
tion.— Crawford v, Edison, 8. C. Ohio, June 28, 1887; 13 N. 
E. Rep. 80. 

89. FRauDsS—Statute of—Leases. Where L, acting 
as agent for W, prepares a lease of land for two years 
for A to sign, who pencils notes thereon, suggesting 
changes, when L tells A to take possession of the land. 
A enters under a parol license, and there is no valid 
lease, and besides, after the corrections, W should have 
signed it, the lease running in his name.—Hammond v. 
Winchester, 8. C. Ala., July 14, 1887; 2 South. Rep. 802. 

90. FRAUDS—Statute of—Real Estate. A parol gift 
of land to one already in possession, who has made no 
improvements thereon, expended no money by reason 
thereof, and has given no consideration, cannot pre- 
vail against the legal title.—Anson v. Townsend, 8. O. 
Cal., Sept. 28, 1887; 15 Pac. Rep. 49. 
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cause declines to testify as a witness. If such comments 
are made and withdrawn and the defendant afterwards 
does testify the fact that such comments were made, 
will not authorize a new trial.—Coleman v. State, 8. O. 
Ind., Sept. 27, 1887; 13 N. E. Rep. 100. 

49, CRIMINAL PRACTICE — Appeal — Verdict — Setting 
Aside. Where the evidence justifies the findings 
under the proper instructions, the verdict will not be 
set aside.—State v. Tomlinson, 8. C. Iowa, Oct. 6, 1887; 34 
N. W. Rep. 189. 

50. CRIMINAL PRACTICE — Assault —Instructions. 
On an indictment for an assault with a deadly weapon, 
where there is no evidence tending to show a simple 
assault, an instruction, to find guilty as charged or to 
acquit, is not erroneous.—People v. Guidice, 8. C. Cal., 
Aug. 25, 1887; 15 Pac. Rep. 44. 

51. CRIMINAL PRACTICE — Continuance. Where a 
motion for a continuance on the ground of absence of 
material witnesses is*refused, and it appears upon ap- 
peal that in view of the record the evidence thus ex- 
cluded was material and probably true, it is the duty of 
the appellate court to weigh such evidence in connec- 
tion with that actually given, and in proper cases to 
grant a new trial.—Jackson v. Stnte, Tex. Ct. App., March 
12, 1887; 5 S. W. Rep. 371. 

52. CRIMINAL PRACTICE—Indictment—Offiicer. The 
court will take judicial notice of who is the proper offi- 
cer to prefer indictments in criminal cases, and it is 
not material that such officers appends to his signature 
to an indictment an improper description of his office. 
—State v. Myers, 8. C. Tenn., Oct. 25, 1887; 5 8S. W. Rep. 
377. 

53, CRIMINAL PRACTICE — Instruction. If, in in- 
structing the jury in a criminal case, the judge, by mis- 
take, states the term of imprisonment prescribed for 
the offense by statute to be less than it actually is, the 
judgment will not be reversed for that reason, no ex- 
ception having been taken at the trial.—Logsden v. Com- 
monwealth, Ky. Ct. App., Oct. 8, 1887; 5S. W. Rep. 393. 

54. CRIMINAL PRACTICE—Murder—Jury—Review. 
Where the evidence of guilt is satisfactory, the jury 
should not hesitate to convict because the motive for 
the murder is not apparent. Where the court certifies 
that the evidence, but not the facts, and the evidence is 
conflicting, the judgment must be affirmed, unless, 
after rejecting all the evidence for the exceptor and al- 
lowing full force to the other evidence, the judgment 
still appears to be wrong.—Finchim v. Com., 8. C. App. 
Va., September, 1887; 38. E. Rep. 343. 

55. CRIMINAL PRACTICE — Remarks of Counsel — Ex- 
ceptions to Instructions. Comments by prosecuting 
attorney on failure of defendant to call witnesses, ar- 
guing it to to be proof of his guilt, should not be allowed 
by a court. To permit such comments is reversible 
error. In exceptions to instructions of the court, the 
matter objected to must be specifically designated.— 
Blackman v. State,8. C. Ga., May 9, 1887; 3S. E. Rep. 418. 

56. CRIMINAL PRACTICE — Statute — Jurisdiction. 
Construction of criminal code of the State of New York; 
the relative jurisdiction created by that code. Rules of 
practice under the code relating to new trials, appeals, 
etc.—People v. Bradner, N. Y. Ct. App., Oct. 4, 1887; 13 N. 
E. Rep. 87. 

57. CUSTOMS DUTIES—Bill of Particulars — Excessive 
Duties. A bill of particulars in a suit for collecting 
excessive duties may be amended by increasing the 
amounts due, but the cause of error should be shown.— 
Dieckerhoff v. Robertson, U.8.C. C0. (N. Y.), Aug. 16, 1887; 
32 Fed. Rep. 73. 

58. DEED —Conveyance for Debt—Invalidity. A 
creditor put in possession of land of a debtor in satis- 
faction of his debt is entitled, ifthe deed whereby the 
possession is transferred to him is not valid, to the po- 
sition of a creditor in possession, and must account for 
what he had received as rent.—Page v. Blackshear, 8. C. 
Ga., May 9, 1887; 38. E. Rep. 423. 

59. DEED—Delivery—Prior Mortgage. A deed not 
delivered, though recorded by some mistake, conveys 






































no title to the vendee, to which a lien for materials fur- 
nished at his order can attach to the land against a 
prior mortgage.—Moody v. Dryden, 8. C. Iowa, Oct. 8, 
1887; 34 N. W. Rep. 210. 

60. DEED—Misdescription — Reformation. Where, 
by mistake, a wrong description of the land really oc- 
cupied is patented, which, at the instance of a subse- 
quent grantee, is corrected by a new patent to the 
original settler, such grantee can have the deed from 
his grantor corrected, and can have possession against 
his grantor, who remained in possession by his permis- 
sion.—Ross v. Williams, 8. C. Cal., Sept. 19, 1887; 15 Pac. 
Rep. 47. 

61. DETINUE—Value of Articles—Explaining Contract. 
Failure to assess the value of the several articles 
in an action of detinue is reversible error. Parol evi- 
dence is admissible to explain in a written contract the 
meaning of “hewn timber, to average 120 feet, and to 
class B, No. 1, good.’’—Jones v. Anderson, 8. C. Ala., June 
15, 1887; 2 South. Rep. 911. 

62. DivoRCE—Alimony—At Chambers. The judge, 
at chambers, has no jurisdiction in the matter of grant- 
ing alimony until a bill or petition has’ been filed in the 
clerk’s office.— ¥% vw. Ye , S&S. C. Ga., Jan. 25, 
1887; 3S. E. Rep. 354. 

63. DIvORCE—Alimony—Striking out Answer. The 
defendant’s answer in a case of divorce cannot be 
stricken out because he fails or refuses to pay the ali- 
mony awarded.—Allen v. Allen, 8. C. Iowa, Oct. 10, 1887; 
34. N. W. Rep. 303. 

64. EJECTMENT—Mining Claim—Work—Pleading. 
Failure to do the annual assessment work on a placer 
mining claim renders it liable to relocation. In eject- 
ment it is sufficient to deny the ownership and title to 
possession of plaintiff.—Morgan v. Tillotson, 8. C. Cal., 
Sept. 29, 1887; 15 Pac. Rep. 88. 

65. ELECTION — County Canvassers — Statutes. 
Construction of code of North Carolina, § 2694, relative 
to election, county canvassers, and proceedings to try 
titles to offices in that State.—Gatling v. Boone, 8. C. N. 
Car., Oct. 10, 1887; 38. E. Rep. 392. 


66. ELECTIONS — Mistake in Name. Where the 
printer makes a mistake in the name of a nominee, evi- 
dence of such mistake, and that no one of that name 
was eligible to the office,is admissible, and votes so 
cast by mistake should be counted for the proper party. 
— Wimmer v. Eaton, 8. C. lowa, Oct. 4, 1887; 34 N. W. Rep. 
170. 

67. ELECTION—Statute. Construction of Ohio stat- 
ute of March 21, 1887, providing for the election of 
judges. Held, that said act was not aspecial act but 
amendatory of the general law.—Sawyer v. State, 8. C. 
Ohio, Oct. 11, 1887; 13 N. E. Rep. 84. 


68. ELECTIONS—United States and State Laws—Viola- 
tions. An indictment for an offense against the 
United States election laws must charge an act, which 
does or may affect the election of a member of con- 
gress. The federal courts will take judicial notice that 
at such election State officers were also to be elected, 
and that all the names were on one ballot.—United 
States v. Morrissey, U. 8. C. C. (Mo.), April 21, 1887; 32 Fed. 
Rep. 147. 

69. EMINENT DOMAIN—Compensation. In an ac- 
tion against a railroad company for damages brought 
by an abutting land-owner for injury to his property, it 
is competent to consider loss or depreciation of prop- 
erty not common to the general public. It is error, 
however, to admit as evidence the opinion of witnesses 
as to the relative value of the property before and after. 
—Columbus, etc. v. Gardner, 8. C. Ohio, Oct. 4, 1887; 18 N. E. 
Rep. 69. 

70. EMINENT DOMAIN—Mining Property—Private Cor- 
poration. A private corporation cannot condemn 
a tunnel or the mining property of another for its use.— 
Amador Q. M. Co. v. Dewitt, 8. C. Cal., Sept. 28, 1887; 15 
Pac. Rep. 74. 


TL. Equity—Mortgage—Restraining Legal Defense.—— 
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Where a mortgagee brings an action of detinue and 
seizes a stock of goods, which have by agreement been 
intermingled with goods to which the mortgagee has 
only an equitable title, equity will not, at the suit of the 
mortgagee, restrain the mortgagor from setting up in 
the detinue suit the defense, that the mortgagee has not 
the legal title to all the goods, on the allegation, that 
the mortgagor withholds the only evidence by which 
the goods can be distinguished.— Tyson v. Weber, 8. C. 
Ala., July 27, 1887; 2 South. Rep. 901. 

72. Equiry — Pleading — Multifariousness. Com- 
plainant, a stockholder, trustee and creditor of an un- 
incorporated association may sue his co-trustees to 
wind it up, for an accounting and an appointment of a 
receiver, and for an injunction against a fraudulent 
sale, and the bill will not be multifarious.— Mills v. Hurd, 
U. 8. C. C. (Conn.), Sept. 19, 1887; 32 Fed. Rep. 127. 

73. Equity — Specific Performance — Deed—Corpora- 
tion—Pleading. Where a party who has purchased 
property and failed to demand his deed until after his 
grantor had made another deed which was not re- 
corded, he is entitled to a specific performance as 
against such unrecorded deed if the grantee therein 
has notice of his title. A corporation changing its name 
can be sued by its old name. Where fraud is not 
charged by the answer it cannot be given in evidence as 
against the plaintiff.— We/fley v. Shenandoah, etc. Co., 8. C. 
App. Va., September, 1887; 38. E. Rep. 376. 

74. Equiry—Vendee—Forfeiture. Equity will not 
decree a forfeiture of a vendee’s rights under a contract 
for purchase of a mine, though he may not have worked 
the mine as contracted for and has not paid the bal- 
ance of the purchase money.—McCormick v. Rossi, 8. C. 
Cal., Aug. 27, 1887; 15 Pac. Rep. 35. 

75. ESCAPE—Aiding and Abetting— Statute—Criminal 
Practice—Instruction.— An indictment which charges 
that the defendant aided one in custody of the sheriff 
in a reformatory to escape from such custody, charges 
a felony, under the statute of Indiana. If the record 
does not show that it contains all the instructions, it 
will be presumed on appeal that an instruction asked 
for had either been refused because inapplicable, or 
had been given by the court on its own motion, or else 
that equivalent instructions had been so given.—Stewart 
wv. State, 8. C. Ind., Sept. 28, 1887; 13 N. E. Rep. 59. 

76. ESTOPPEL — Irrigation — Good Faith. Where 
one passively looks on, while another opens out fields 
and irrigates them for sixteen years, under the belief 
that he has a vested right to an equal user thereof, he 
will be estopped from denying the right.— Dalton v. 
Rentana, 8. C. Ariz., Sept. 25, 1887; 15 Pac. Rep. 37. 


77. ESTOPPEL—Records — Execution Sale. Where 
the records showed that a judgment creditor bought in 
the premises at the sale under his judgment, and an in- 
tervenor with a junior lien, relying that the record 
bought in an intermediate lien for his protection, the 
plaintiff cannot have the record altered by increasing 
the price realized at the execution sale to the prejudice 
of this intervenor.—Morrison v. Spencer, 8. C. Iowa, Oct. 
7, 1887; 34 N. W. Rep. 200. 

78. EVIDENCE—Admissions by Donor.—— In an ac- 
tion against the sheriff for wrongfully taking cattle 
donated to plaintiff by his father, any statement by the 
father, after he parted with the possession is inad- 
missible.— Walden v. Purvis, 8. C. Cal., Sept. 29, 1887; 15 
Pac. Rep. 91. 

79. EVIDENCE—Burden of Proof—Negligence—Trial.— 
To say the burden of proof is on the plaintiff, implies 
that there is no burden on the defendant. Crossing a 
railroad track at a public crossing is not necessarily 
contributory negligence. Whether it is or not depends 
on the circumstances of the case. Ruling as to trial and 
instructions.—Richmond, etc. Co. v. Howard, 8 C. Ga., 
March 21, 1887; 3S. E. Rep. 426. 


79. EVIDENCE—Marriage. Where the fact that a 
marriage took place on a particular day is material, the 
oest evidence is the testimony of persons who wit- 
nessed the ceremony. The evidence of the license and 























certificate prescribed by the statute is not admissible.— 
Chew v. State, Tex. Ct. App., March 18, 1887; 5S. W. Rep. 
3738. 

81. EVIDENCE — Written — Parol Variation. Evi- 
dence that a note for goods purchased by a son ata 
public sale of his father’s effects, was merely given to 
show that his father had advanced him so much, is not 
admissible in a suit on the note.—Mason v. Mason, S. C. 
Iowa, Oct. 8, 1887; 34 N. W. Rep. 208. 

82. EXECUTION—Sale—Redemption—Rents and Profits 
Statute. Under the statute law of Indiana, a judg- 
ment debtor has one year after execution sale to re- 
deem his land sold under such execution, and may re- 
tain possession during that year, but if he does not re- 
deem he is liable to the purchaser under the execution 
for the rents and profits of the year of his occupation: 
Held that, under that statute, the grantee of the debtor 
of such right of occupation is not liable to the assignee 
of the certificate of purchase for such rents and profits. 
—Adams v. Gladden, 8.C. Ind., Sept. 21, 1887; 13 N. E. Rep. 
46. 

83. EXECUTORS—W aste — Sureties. In a suit for 
waste against the suretieson an administrator’s bond, 
they cannot defend on the ground that the succeeding 
administrator was negligent in first seeking to recover 
the assets from those to whom they had been wrong- 
fully transferred.—In re Connolly, 8. C. Cal., Sept. 21, 
1887; 15 Pac. Rep. 56. 

8. EXECUTORS—Notice—Finai Settlement — Statute.— 
Under the statutes of Indiana, a notice must be given 
by an executor or administrator of final settlement to 
heirs, creditors and distributees: Held, that such notice 
may be signed by the clerk. Rule in Indiana as to time 
of filing claims.—Roberts v. Spencer, 8. C. Ind., October, 
1887; 13 N. E. Rep. 127. 

85. FALSE IMPRISONMENT—Excessive Damages — Con- 
fidential Communications. In an action for false 
imprisonment where there was one day’s detention 
without aggravating circumstances, $1,000 damages are 
excessive. If confidential communications are erro- 
neously received on one trial they should not be ad- 
mitted on asecond trial. When advice of counsel will 
protect a defendant charged with false imprisonment. 
Rulings as to agent, instructions, etc.—Fire Assn. v. 
Flemming, 8. C. Ga., May 9, 1887; 38. E. Rep. 420. 


86. FORGERY—Evidence. In atrial for forgery the 
evidence of the prosecuting witness as to his investiga- 
tions of the records of the towns in which the apparent 
makers of the forged instrument were alleged to have 
resided, is held admissible.—Peoople v. Jones,N. Y. Ct. 
App., Oct. 4, 1887; 13 N. E. Rep. 93. 

87. FORGERY—Signature. One who signs a note 
with an abbreviated Christian name of another,which is 
in common use, as “Bill,’’ for “William,” is guilty of 
forgery.—Rudicel v. State, 8. C. Ind., Sept. 30, 1887; 3 N. E. 
Rep. 114. ; 

88. Frauds—Statute of. When one undertakes an 
obligation, the real object of which is to subserve his 
Own personal interest, if such obligation takes the form 
of a promise to pay the debt of another, it is, neverthe- 
less, not within the statute of frauds. Itis the object 
and intent of the promisor which controls this ques- 
tion.— Crawford v. Edison, 8. C. Ohio, June 28, 1887; 13 N. 
E. Rep. 80. 

89. FRauDS—Statute of—Leases. Where L, acting 
as agent for W, prepares a lease of land for two years 
for A to sign, who pencils notes thereon, suggesting 
changes, when L tells A to take possession of the land. 
A enters under a parol license, and there is no valid 
lease, and besides, after the corrections, W should have 
signed it, the lease running in his name.—Hammond v. 
Winchester, 8. C. Ala., July 14, 1887; 2 South, Rep. 802. 

90. FRAuDS—Statute of—Real Estate. A parol gift 
of land to one already in possession, who has made no 
improvements thereon, expended no money by reason 
thereof, and has given no consideration, cannot pre- 
vail against the legal title.—Anson v. Townsend, 8. C. 
Cal., Sept. 28, 1887; 15 Pac. Rep. 49. 
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91. GUARANTY—Alteration—Jury.—A delivery of prop- 
erty by A to B is a sufficient consideration for the guar- 
antee of B’s note therefor by C, and whether the guar- 
antee has been altered after execution and delivery is a 
question for the jury, who must answer special inter- 
rogatories submitted to them relative thereto.—Lamb v. 
Briggs, 8. C. Neb., Oct. 5, 1887; 34 N. W. Rep. 217. 

92. GUARDAIN and Ward—Foreclosure—Service—Relief. 
Where the notice in a foreclosure suit is addressed 
to the guardain, but is served on the ward, the ward is 
bound by the proceedings. Erroneous judgments 
against minors are binding, unless within one year after 
attaining their najority they take proper steps to set 
them aside.—Dahins v. Alston, 8. C. Iowa, Oct. 6, 1887; 34 
N. W. Rep. 182. n 

93. HIGHWAYS—Ditch—Petition—Tax. The estab- 
lishment of a ditch and a special tax to pay for-it are 
void, unless a majority of the persons residing in the 
county, owning land adjacent to the proposed ditch, 
signed the petition therefor.—Shaw v. Johnson County, 8. 
C. Iowa, Oct. 7, 1887; 34 N. W. Rep. 206. 

94. HOMESTEAD — Execution. Where a creditor 
claims land under an execution against his debtor and 
brought suit for the same against a defendant, who 
claimed under adeed from the execution debtor, the 
land being said debtor’s homestead, the defendant was 
held entitled to the land, irrespective of the relative 
priority of his deed and plaintiff's juadgment.—Reddeck v. 
Willams, 8, C. Tex., Oct. 14, 1887; 5S. W. Rep. 375. 

9. HoMESTEAD—Judgment—Expiration. The in- 
terest of a married man in a tract of land cannot be set 
apart to him as a homestead, when the lien of a judg- 
ment had attached thereto prior to his being a house- 
holder or the head of a family. An action to subject 
land to the payment of a judgment ten years after its 
rendition is not barred, when an execution was issued 
thereon within one year thereafter and was returned, 
“no property.”—Kennerly v. Swartz,S. C. App. Va., Sept., 
1887; 3S. E. Rep. 348. 

96. HOMESTEAD—Liens—Burden of Proof. Where 
A buys property, which, unless it is bought for a home- 
stead from the proceeds of a prior homestead, is subject 
to a judgment against him in a suit to subject such land 
to such judgment against A’s vendee, the burden of 
proving such facts is on such vendee.—First Nat. Bk. v. 
Thompson, 8. C. lowa, Oct. 6, 1887; 34 N. W. Rep. 184. 


97. HOMESTEAD—Lien—Mortgage—Cloud on Title. 
A homestead may exist regardless of the character of 
the title or its nature. It cannot prevail against a me- 
chanic’s lien or the vendor’s lien, but will against one 
who paid the vendor’s claim. Where a mortgage there- 
on has been foreclosed by a sale under the power and 
the purchaser has acquired possession by action at law, 
equity will not entertain a bill to cancel the mortgage 
as a cloud on the title, unless; the mortgagor’s title to 
the homestead was equitable.— Tyler v. Jewett, 8. C. Ala., 
July 27, 1887; 2 South Rep. 905. 


98. HUSBAND and Wife—Resulting Trust. A hus- 
band and wife owns a tract of land, the husband seven- 
eighths, the wife one-eighth. They sold it for $15,000, the 
purchaser paid to the husband $3,000 and gave him a 
mortgage for the remainder. The husband by paying 
$100 obtained from the grantee a recoveyance to him. 
Held, that after his death his estate could not deny that 
he held the land subject to a resulting trust in favor of 
his wife for one-eighth of the tract.—Bergstrasser v. 
Sayne, N. J. Ct. Chan., 1887; 10 Atl. Rep. 710. 

99. IMMIGRATION—Collector’s Decision—Habeas Cor- 
pus. 
is under a contract to labor is conclusive, but if on 
habeas corpus new facts are presented, the case may 
be again presented to the collector.—IJn re Cummings, 
U. 8. C. C. (N. Y.), Aug. 18, 1887; 32 Fed. Rep. 75. 

100. INJUNCTION — Collusive Judgment — Trust. 
Where both parties agree to the jurisdiction and desire 
the action to proceed, a court of equity will not grant 
an injunction at the instance of a third person, except 

or very strong reasons. A judgment obtained by col- 





























The collector’s decision, that an immigrant’ 





lusion is liable to collateral attack by any person inter- 
ested against it. A trustee is liable for failing to resist 
an unfounded claim against the trust estate.—Smith v. 
Cuyler, 8. C. Ga., March 19, 1887; 3S. E. Rep. 406. 

101. INJUNCTION—Waste—Foreign Land. A party 
may be enjoined from committing waste on foreign 
land, when a case for a court of equity is made out.— 
Marshall v. Tumbull, U.S. C. C. N. Y., Aug. 10, 1887; 32 
Fed. Rep. 124 

102. INJUNCTION— Water — Exclusive Privileges. 
Parties ina city will not be enjoined from procuring 
water in pipes from a river when such privilege has 
been granted exclusively to a company which has not 
the pipes to deliver water to the defendants in sufficient 
quantity. New Orleans W. W Co. v. Ernst, U.S.C. C. 
(La.), June 15, 1887; 32 Feb. Rep 

103. INSOLVENCY—Foreign Creditor— Discharge. 
When a foreign creditor sues the synic of an insolvent 
estate to enforce his vendor’s lien, and also obtains a 
rule from the insolvent court to have certain goods de- 
livered to him as not included in the cession made by 
the insolvent, he cannot be considered to have impliedly 
assented to the insolvent’s discharge.—Sylvester v. Dan- 
ziger, U. 8. C. C. (La.), June 6, 1887; 32 Feb. Rep. 1. 

104. INSURANCE — Assessment—W aiver. Where a 
mutual life insurance company has received sixty- 
four different assessments on a policy, after by its terms 
the policy has been forfeited in each case, and has 
made a sixty-seventh assessment, when the two prior 
were still due, the company is estopped to claim a for- 
feiture.—Stylon v. Wisconsin O. L. I. Co., 8. C. Wis., Sept. 
20, 1887 ; 34. N. W. Rep. 151. 


105. INSURANCE—Fire—Action—Limitation. A con- 
dition in a fire insurance policy, that an action thereon 
must be brought within six months after loss, and that 
the company shall have sixty days in which to pay after 
the receipt of sufficient proof of law is valid, and the 
action must be commenced within six months.—Ver- 
ginia F, and M. I, Co. v. Wells, 8. C. App. Va., Sept., 1887; 
38. E. Rep. 349. 

106. INSURANCE—Fire—Policy—Conficting Claims. 
Where a policy on a stock of candies, etc., provided, that 
if fire-works were kept there it should terminate, if 
fire-works are usally kept in such stocks, the written 
part of the policy must prevail over the printed.— 
Plinskly v. Germania Ins. Co., U. 8. C. C. (Mich.), Jan. 11, 
1887 ; 32 Fed. Rep. 47. 


107. INSURANCE — Joint — Action—Statute. Where 
the owner of property took outa policy of insurance 
payable to a creditor as his interests may appear, and 
the amount due upon the loss exceeds the debt held by 
the creditor, the owner and the creditor may, under the 
laws of Indiana, maintain a joint action on the policy. 
One who has taken a conveyance of property in good 
faith and has possession has an insurable interest 
therein.—Home Ins. Co. v. Gilman, 8. C. Ind., Sept. 30, 1887; 
13 N. E. Rep. 118. 

108. INSURANCE — Limitation of Action. A pro- 
vision in a policy of insurance that a suit for a loss 
must be commenced within six months thereafter, is 
valid.— Moore v. State Ins. Co., 8. C. lowa, Oct. 6, 1887; 34 
N. W. Rep. 183. 

109, INSURANCE—Settlement—Rescission. One who 
has settled for a small amount a claim under a policy of 
fire insurance, and afterwards brought a suit on the 
policy without having offered to return the money he 
had received, cannot recover.—Home, etc. Co. v. Howard, 
8. C. Ind., Sept. 28, 1887; 138 N. E. Rep. 103. 


110. INTOXICATING LIQUORS—Allegation of Time. 
Under an indictment which charges sales of intoxicating 
liquors Jan. 1, 1885, a conviction may be had for sales 
made within three years prior to the finding of the in- 
dictment.— State v. Wambold, 8. C. lowa, Oct. 8, 1887; 34 N. 
W. Rep. 213. 

111. INTOXICATING LIQuORS — Landlord —Injunction— 
Costs. Where a landlord, as soon as informed of 
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nates the lease and ousts the tenant, a perpetual in- 
junction and a judgment for costs should not be ren- 
dered against him.—Drake v. Kingsbaker, 8. C. Iowa, Oct. 
7, 1887; 34 N. W. Rep. 199. 

112. INTOXICATING LIQUORS—License—Sale.- A sale 
of beer by the keg to be used in manufacturing “I. M. 
Soda Water,” is a violation of a permit to sell for 
mechanical, medical, culinary and sacramental pur- 
poses.—State v. Yager, 8. C. Iowa. Oct. 6, 1887; 34 N. W. 
Rep. 188. 

113. INTOXICATING LIQUORS—Police Power—Statute— 
Damages. Under the Georgia local option law, 
which is an exercise of the State’s police powers, no 
right to damages accrues to the owners or manufac- 
turers of intoxicating liquors, for diminished value of 
their property, caused by the operation of such law. 
Their damages, if any, are damnum obsque injuria.— Men- 
ken v. City of Atlanta, 8. C. Ga., March 9, 1887; 3S. E. Rep. 
414. 

114. JUDGES—Reorganizing Courts.-——The act, which 
reorganized the judicial system, and abolished circuit 
courts, also abolished the office of circuit judge.—Crozier 
v. Lyon, 8. C. Iowa, Oct. 5, 1887; 34 N. W. Rep. 186. 

115. JUDGMENT—Execution—Return. A return by 
a constable—‘‘no property found whereof to make the 
within or any part thereof’—is sufficient to authorize 
the docketing of the judgment in the court of common 
pleas, under the New Jersey statute,so as to proceed 
against real estate.—Nimmo v. Howard, N. J. Ct. Ch., 1887; 
10 Atl. Rep. 712. 

116. JUDGMENT — Publication — Misnomer. A suit 
on a foreign judgment against a non-resident to set 
uside a deed to land, where there is no attachment, but 
service by publication, when in the affidavit, publica- 
tion and decree the defendant is called Pike and else- 
where is called Rike, is erroneous, and a sale under the 
judgment obtained will convey no title.—Newman v. 
Bowen, 8. C. Iowa, Oct. 8, 1887; 34 N. W. Rep. 212. 

117. JUDGMENTS — Void Warrants—Constitution. 
The legal status of a judgment obtained on void county 
warrants, when the constitutional limitation was not 
pleaded, will not be decided in advance.—People v. May, 
8. C. Colo., December Term, 1886; 15 Pac. Rep. 36. 

118. LANDLORD AND TENANT—Lien—Assignment—At- 
tachment. Where A purchases land from B, agree- 
ing if he did not pay the purchase notes, then to pdy so 
much as rent, after the maturity of the notes B, as land- 
lord, can attach the crops grown thereon by a sub- 
tenant, and can continue the suit in his own name after 
assigning his rights to another, and payment of the 
claim after attachment is no issue in the statutory trial 
of the right of property —VFoster v. Goodwin, S.C. Ala., 
July 1, 1887; ZSouth. Rep. 895. 

119. LEASE —Association—Partnership. A written 
contract for the lease of a hall between the owner and 
the chief officer of an unincorporated association, binds 
the owner, the officer and his associates who assent 
thereto.—Reding v. Anderson, 8. C. Iowa, Oct. 10, 1887; 34 
N. W. Rep. 300. 

120. Lis PENDENS—Action—Arrest. Where a party 
brought a suit for the conversion of two notes and sub- 
sequently brought an action ex delicto for one of the 
notes, and vacated his former judgment on that note, 
but did not discontinue the action, it was held that de- 
fendant could plead the pendency of the former action 
in bar of the second. Ruling on New York law of ar- 
rest.—Bowker, etc. Co. v. Cox, N. Y. Ct. App., Oct. 4, 1887; 
13. N. E, Rep. 95. 

121. MAILS—Indecent Language. The law was in- 
tended to exclude impure and immodest writings from 
the mail, and letters of dead-beat coilectors are not un- 
der the law.—Evr parte Doran, U.S. D.C. (Minn.), Aug. 
29, 1887; 32 Fed. Rep. 76. 

122. MARITIME LIENS — Compressing Cotton. No 
maritime lien exists for compressing cotton, when it 
was performed inland and before a binding contract of 
affreightment Was made.— The Paola R., U. 8. C. C. (La.), 
June 17, 1887; 32 Fed. Rep. 176. 






































123. MARITIME LIEN — Wharfinger — Account. A 
libel for a balance of an account by a wharfinger, where 
most of the items are not maritime, is not maintainable. 
—The Saginaw, U. 8. D. C. (Mich.), Oct. 19, 1887; 32 Fed. 
Rep. 176. 

124. MARRIED WOMEN — Duress —Evidence—Practice. 

——A mortgage by a married woman of land acquired 
by purchase is neither void nor voidable under Indiana 
statute of 1879. An answer to a bill to foreclose such a 
mortgage which alleges that she executed the mort- 
gage under duress of her husband, is insufficient if it 
does not show that the mortgagee was connected with 
such duress. Rulings on evidence and practice.—Gard- 
ner v. Case, 8. C. Ind., Sept. 20, 1887; 13 N. E. Rep. 36. 

125. MASTER AND SERVANT—W ages—Verdict. In an 
action by a discharged servant for wages for the full 
term, incompetency and disobedience of servant may 
be given in evidence, and is a question for the jury. If 
a verdict is rendered for the wages of the full term, the 
court may order a reduction of the verdict in a proper 
case, or grant a new trial.—Marelbaum v. Limberger, 8. C. 
Ga., Feb. 1, 1887; 3 8S. E. Rep. 257. 

126. MECHANIC’s LIEN—Payment—Liability of Owner. 
An owner can pay the contractor in accordance 
with his contract, when ignorant of the claim of a me- 
chanic, and such mechanic can only hold a lien for the 
amount still due the contractor after notice of the lien. 
—Fullerton L. Co. v. Osborn, 8. C. Towa, Oct. 8, 1887; 34 N 
W. Rep. 215. ‘ 

127. MINES —Location—Transfer. Where a proper 
location of a mining claim has been made, a subsequent 
location is of no effect. In California, a mining claim 
can only be transferred by writing.—Garthe v. Hart, 8. 
C. Cal., Oct. 6, 1887; 15 Pac. Rep. 93. 

128. MINoRS — Enlistment —- Army. A contract of 
enlistment in the army made by « minor over sixteen 
years old can be avoided by his parents but not by him- 
self.—In re Hearn, U. 8. D. C. (Ohio), February Term, 
1887; 32 Fed. Rep. 141. 


129. MORTGAGE—Cancellation—N une Pro Tunc. In 
an action to cancel a mortgage, the mortgage need not 
be embodied in the complaint. One who has paid his 
note secured by mortgage is entitled to a decree can- 
celling the mortgage. A mistake in an entry may be 
corrected nunc pro tunc, upon authority of the judge’s 
memorandum filed in the cause.—Johnson v. Moore, 8. C. 
Ind., Sept. 29, 1887; 13 N. E. Rep. 106. 


130. MORTGAGE—Malice. An action for maliciously 
foreclosing a mortgage cannot be sustained without 
proof of malice, and want of probable cause. And want 
of probable cause cannot be inferred from the existence 
of malice.—Marable v. Mayer, 8. C. Ga., April 12, 1887; 3 8. 
E. Rep. 429. 

131. MUNICIPAL CORPORATIONS — Certiorari — Statute. 
Construction of charter of city of Brooklyn rela- 
tion to fire commissioners and the inspection of 
kerosene. Instruction of the civil code of New York as 
to practice under the writ of certiorari—People er rel. v. 
Commissioners, N. Y. Ct. App., Oct. 4, 1887; 13 N. E. Rep. 
92. 

132. MUNICIPAL CORPORATIONS — Minneapolis — Side- 
walk Assessments. The provisions in the charter of 
Minneapolis relative to assessments for sidewalks are 
constitutional. —County of Hennepin v. Bartleson, 8. C. 
Minn., Aug. 8, 1887; 34 N. W. Rep. 222. 

133. MUNICIPAL CORPORATIONS—Nuisances—Damages. 
Where a city constructs its sewer, so that its con- 
tents are thrown on improved land where the owner 
lives, it is liable for the damages for the decreased 
rental value thereof and for loss of time and expenses 
accruing from sickness cause thereby though the city 
had permission to construct its sewer through the land, 
it is liable for a negligent construction thereof.—Lough- 
ran v. City of Des Moines, 8, C. lowa, Oct. 5, 1887; 34 N. W. 

tep. 172. 

134, MUNICIPAL CORPORATIONS — Nuisance —Estoppel. 

——tThe power given to municipal corporations to 
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maintain streets are not affected by the statute of limi- 
tations, and the city is not estopped to abate as a nui- 
‘sance an obstruction in a dedicated and accepted street, 
in the absence of fraud, when such obstruction was not 
inconsistent with the then required use of the street by 
the public, though the obstruction was placed there 
under a claim of right and has remained there for over 
ten years.—City of Waterloo v. Union M. Co., 8. C. Iowa, 
Oct. 7, 1887; 34 N. W. Rep. 197. 

135. MUNICIPAL CORPORATIONS — Villages — Curative 
Act. The law of 188 validating attempted incorpo- 
ration of villages under the laws of 1883 is valid, and 
chapter 145, laws of 1885, applies to such villages.— State 
v. Spaude, 8. C. Minn., July 28, 1887; 34 N. W. Rep. 164. 

136. MUNICIPAL CORPORATIONS — Wharfage—Statutes. 
Construction of Indiana statutes relating to mu- 
nicipal corporations and their power to regulate, con- 
trol and tax vessels and other water-craft wharves, etc. 
—A Coal-floute v. City of Jeffersonville, 8. C. Ind., Sept. 30, 
1887 ; 13 N. E. Rep. 115. 

137. MURDER — Evidence — Dying Declarations. 
Evidence cannot be given of an affray between the ac- 
cused and a third person to establish an agreement be- 
tween that person and the deceased to assault and beat 
the accused. If the proof does not show the declara- 
tions of deceased were made in the consciousness of 
approaching death, they are not admissible.— Whitaker 
v. State, 8. C. Ga., March 25, 1887; 3 8S. E. Rep. 403. 


138. NEGLIGENCE--Action for Damages—Issue—Plead- 
ing—Practice. When the charge against the keeper 
of atoll-bridge is simply to keep such bridge in repair, 
the plaintiff can only recover damages for such loss or 
injury as results from the neglect charged in his decla- 
ration. Rulings on practice, evidence, etc.— Tift v. Jones, 
8. C. Ga., Feb. 26, 1887; 38. E. Rep. 399, _ 


189 NEGLIGENCE—Contributory Negligence. One 
who rides in a carriage upon invitation is not responsi- 
ble as for contributory negligence, for the negligence of 
the driver thereof, over whom he had no authority or 
control.—Noyes v. Town of Boscawen, 8. C. N. H. July 15, 
1887; 10 Atl. Rep. 690. 

140. NEGLIGENCE—Contributory—Jury. Under the 
evidence it should have been left to the jury to deter- 
mine whether the plaintiff was guilty of contributory 
negligence.— Hansen v. Minneapolis, etc. R. Co.,8. C. Minn., 
Oct. 12, 1887; 34 N. W. Rep. 223. 

141. NEGLIGENCE—Contributory Negligence—Statute— 
Construction. Circumstances stated under which a 
plaintiff suing a railroad company for damages for per- 
sonal injuries was held to be guilty of gross contributory 
negligence. Construction of Georgia statute relating to 
actions for negligence.—Central, etc. Co. v. Smith, 8. C. 
Ga., March 26, 1887; 3S. E. Rep. 397. 

142. NEGLIGENCE—Street Railway—Contributory Neg- 
ligence. A street railway company is held to the 
highest degree of skill and foresight, and this duty ex- 
tends to the proper condition and repairs of its track. 
Circumstances stated under which a passenger is not 
guilty of contributory negligence in entering a car 
about to pass over a part of the track under repair and 
supposed to be in an unsafe condition.—Citizens, etc. Co. 
v. Twiname, S. C. Ind., Sept. 27, 1887; 13 N. E. Rep. 55. 

143. NEW TRIAL. Circumstances stated under 
which a new trial was improperly refused by the trial 
court. That court had refused a continuance asked on 
account of plaintiff's absence. On the trial plaintiff’s 
written evidence was controverted by defendant’s own 
testimony which plaintiff could not contradict by rea- 
son of his absence which was caused by delay of a rail- 
road train. Held, that plaintiff was entitled to anew 
trial.—Smith v. Rawlings. 8. C. App. Va., Sept. 15, 1887; 3 
8. E. Rep. 238. 

144, OFFICER — Official Bond — Statute —Appeal. 
Construction of statute of Georgia relative to proceed- 
ings on official bonds of defaulting officers and their 
sureties. Upon appeal an issue not made in the court 
below will not be reviewed.—Price v. County of Douglas, 
8. C. Ga., Jan. 18, 1887; 3S. E. Rep. 240. 



































145. OFFICERS—Removal. Where the term of of- 
fice is not prescribed by law, the appointing power may 
remove the incumbent at anytime. The board of su- 
pervisors may remove the superintendent of the house 
of correction of San Francisco at their pleasure.—People 
v. Shear, 8. C, Cal., Sept. 24, 1887; 15 Pac. Rep. 92. 

146. PARTNERSHIP —Parties—Contribution. ‘Where 
judgment was rendered against five defendants, who 
were partners in the transaction out of which the cause 
of action grew, and the two solvent defendants paid the 
judgment in unequal proportions, it was held that the 
party who paid the most could sue the other for con- 
tribution without making the three insolvent parties 
defendants.—Scott v. Bryan, 8. C. N. Car., June 6, 1887; 3. 
8. E. Rep. 235. 

147. PARTNERSHIP — Real Estate —Personal Property. 
Real estate belonging to a partnership, brought 
with its money and used for it, is regarded in equity as 
personal property in the payment of its debts, and its 
sale by a surviving partner for that purpose will give the 
purchaser an equitable title, and he may compel the 
heirs to convey to him the legal title.—Davis v. Smith, S. 
C. Ala., July 19, 1887; 2 South. Rep. 897. 

148. PATENTS — Door-knobs. Letters patent, No. 
318,684, to Chas. H. Beebe for door-knob attachments, do 
not infringe letters patent 327,820 to Emery Parker.— 
Nashua, etc. Co. v. Norwich, etc. Co., U. 8. C. C. (Conn.), 
Sept. 2, 1887; 32 Fed Rep. 87. 

149. PATENTS—Electric Insulators. Letters patent, 
No. 272,669, to A. A. Cowles for improvement in insulated 
electric conductors are void for want of invention.— 
Ansonia, etc. Co. v. Electrical, etc., Co., U. 8. C. C. (Conn.), 
Sept. 3, 1887; 32 Fed. Rep. 81. 

150. PATENTS — Horseshoe Nails. A device for 
leveling and trimming horseshoe nails, requiring an in- 
termittent feed does not infringe claim 1 of letters pat- 
ent 139,332 to the National Horse-nail Company. A de- 
vice for beveling and trimming horseshoe nails, con- 
sisting of a horizontal intermittent carrier ring without 
projecting teeth, does not infringe claim 2 of letters pat- 
ent 177,237, to Nelson W. Goodrich.—Ausable, etc. Co. v. 
New Haven, etc. Co., U. 8. C. C. (Conn.), Aug. 22, 1887; 32 
Fed. Rep. 92. 

151. PATENTS — Fire Extinguishing — Apparatus. 
The inventions relative to automatic fire extinguishers 
in letters patent 316,821 and 233,393 to Charles Barnes are 
patentable, and such patents are not infringed by pat- 
ent 319,508, but the sprinkler manufactured under the 
latter patent infringes the fourth, fifth, and sixth claims 
of patent 233,393 but not the first claim of patent 216,821. 
—Barnes v. Ruthenburg, U. 8. C. C. (Ohio), June 4, 1887 ; 32 
Fed. Rep. 159. 

152. PATENTS —Improved Lubricator. The Lun- 
kenheimer lubricator is an infringement of patent 138, 
243 to John Gates, which was not anticipated by the 
patent of November 21, 1854,to John Absterdam, but 
does not infringe patent 111,881 to Nicholas Seibert.— 
Seibert, etc. Co. v. Nightingale, U. 8. C. C. (Mass.), Sept. 9, 
1887; 32 Fed. Rep. 171. 

158. PATENTS —Preliminary Injunction—Presumption. 
To entitle to a preliminary injunction in a patent 
case, there must be a presumption in favor of the 
patent from an adjudication, public acquiescence, or a 
successful interference in the patent office, but the lat- 
ter only extends to the interferer and his licensee.— 
Edward Barr Co. v. New York, etc. 8S. Co.,U. 8. C0. C. (N. 
Y.), Aug. 18, 1887; 32 Fed. Rep. 79. 

154. PATENTS — Radiators — Infringement, A fur- 
nace having a detachable radiator not secured by simi- 
lar means does not infringe claim 1 of patent 245,157 to 
Goodenow and Owens.— Wheeler v. Hart, U.S.C. C. (N. 
Y.), Aug. 23, 1887; 32 Fed. Rep. 78. 

155. PATENTS — Self-feeding Lubricators. Letters, 
patent 106,150, dated Aug. 9, 1870, to William Gee, for im- 
provement in self-feeding lubricators, are void for want 
of novelty.—McNab v. Nathan M. Co., U.8. 0.0. (N. Y.), 
Aug. 15, 1887; 32 Fed. Rep. 155. 

156. PATENTS — Sofa-bedsteads. 
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making the folding rods for a sofa-bedstead rest upon 
the end pieces of the lounge frame does not infringe the 
second claim of the patent for improvement in sofa- 
bedsteads issued Jan. 23, 1887, to William Ott.—Oét v. 
Barth, U. 8. C. C. (Ill.), July 5, 1887; 32 Fed. Rep. 89. 

157. PATENTS—Time-locks—Re-issue—Subsequent Ap- 
plication. The seventh claim of the re-issue No. 
8,550, to Samuel A. Little, for improvements in time- 
locks, is not an enlargement of the second claim of the 
original patent. Where a claim in an application for a 
second re-issue of a patent is rejected in the patent 
office, to which the owners assent, they do not abandon 
the right to claim it in a subsequent re-issue.— Yale L. 
M. Co. v. New Haven S. Bank, U. 8. C. C. (Conn.), Sept. 10, 
1887 ; 32 Fed. Rep. 167. 

158. PAYMENT—Evidence. Evidence stated which 
is held by the court to be insufficient to establish 
against the estate of a deceased person the payment of 
a note.—Flick v. Fridley, 8. C. App. Va., September Term, 
1887; 3S. E. Rep. 380. 

159. PILOTAGE—Compulsory—Evidence. A libel of 
a vessel for the services of a pilot, whom the captain 
was required to take but did not, must be sustained by 
evidence of a refusal to take the pilot.— The Harriet S. 
Jackson, U. 8. D.C. (Penn ), June 28, 1887; 32 Fed. Rep. 110. 

160. PLEADINGS—Amendment at Trial—Negligence. 
In action to recover damages for death resulting from 
negligence, an amendment charging different acts of 
negligence from those first stated should be allowed to 
conform the pleadings to the proof, but not substi- 
tuting a new cause of action, even pending the intro- 
duction of evidence by the defendant.—Harris v. Cent. R. 
Co., 8. C. Ga., March 12, 1887; 3S. E. Rep. 355. 

161. PLEADING—Limitations—Statute of. The facts 
relied on as barring the action by limitation must be set 
forth, or the statute must be pleaded by citing the par- 
ticular section and subdivision of the code.—Manning v. 
Dallas, 8. C. Cal., Sept. 20, 1887; 15 Pac. Rep. 34. 


162. PLEDGE—Bailment—W arehouse Receipt—Statute. 
Under the statute of Georgia, the transfer of a 
warehouse receipt by a pledgee will not convey the 
title of the property bailed as against a bona fide pur- 
chaser for value, without notice from the pledgor.— 
National, etc. Bank v. Graniteville, etc. Co., 8. C. Ga., March 
31, 1887; 3S. E. Rep. 411. 

163. PLEDGE — Levy — Adverse Title —Waiver. A 
pledgee, in a suit against the sheriff for levying on the 
property as belonging to the pledgor, cannot set up a 
title adverse to the pledgor acquired after the levy. By 
admitting the sufficiency of the tender made by the 
sheriff to him of the debt due him, the pledgee waives 
all objections to the conditions attached to the tender. 
—Barnhart v. Falkerth, 8. C. Cal., Sept. 30, 1887; 15 Pac. 
Rep. 89. 

164. PRACTICE—Directing Verdict—Negligence. Tf, 
at the close of the evidence for the plaintiff, there ap- 
pears testimony upon which the jury might find for the 
plaintiff, the court should not direct a nonsuit; nor 
should it direct a verdict for the defendant at the close 
of his evidence on the ground of plaintiff’s contributory 
negligence, as that is a question for the jury.— Walton v, 
Ackerman, N. J. Ct. App., 1887; 10 Atl. Rep. 709. 

165. PRACTICE — Evidence—Insurance. It is error 
to admit the policy of insurance in asuit thereon in 
evidence against objection without the application, 
when the petition and answer admit that the applica- 
tion was in express terms made a part of the policy.— 

Rogers v. Cedar R. I. Co., 8. C. lowa, Oct. 7, 1887; 34 N. W. 
Rep. 202. 

166. PRACTICE—General Issue—Ejectment. Where 
a divorced woman sues her late husband’s adminis- 
trator for a homestead in ejectment, under the general 
issue, a stipulation in the divorce suit, whereby she 
waived allinterest in the community property, her pe- 
tition therein wherein she described this property as 
community property, the decree, and the will of the de- 
cedent, are admissible.—Stockton v. Knock, 8. C. Cal., 
Sept. 22, 1887; 15 Pac. Rep. 51. 



































167. PRACTICE — Instruction — Appeal. The jury 
should follow an instruction, whether right or wrong. 
If there is error in the instruction, a presumption of in- 
jury will arise and prevail, unless the record shows, and 
the court is satisfied, that no injury was sustained 
thereby.— Reynolds v. City of Keokuk, 8. C. Iowa, Oct. 4, 
1887 ; 34. N. W. Rep. 167. 


168. PRACTICE — Insurance—Proof of Death. The 
affidavit of plaintiff’s attorney that proofs of the death 
of the insured had been furnished to the company and 
praying that sworn copies of the proofs should be pro- 
duced, is held to be in substantial compliance with the 
statute of Wisconsin controlling the practice in such 
cases.— Schutze v. Continental, etc. Co., 8, C. Wis., Sept. 20, 
1887 ; 34 N. W. Rep. 90. 


169. PRACTICE—New Trial—Amended Statement—Pre- 
sentation. Where a party presents a statement of 
the case for a new trial, which is amended by the other 
side, which amendment he accepts, such statement, if 
presented within a reasonable time, should be certified 
by the judge.—Pendergrass v. Cross, 8. C. Cal., Sept. 27, 
1887 ; 15 Pac. Rep. 63. 

170, PRACTICE — Nonsuit — Appeal. When a trial 
court has refused to order a nonsuit, and an exception 
taken thereto, and the defect of evidence is not rem- 
edied on thé trial, the judgment will be reversed upon a 
writ of error, the refusal to order the nonsuit being as- 
signed as error.—Hudson, etc. Co. v. Rochatt, N. J. Ct. Err. 
& App., 1887; 10 Atl. Rep. 710. 

171. PRACTICE — Pleadings — Counterclaim — Instruc- 
tions. Where, in asuit on a settlement on account 
stated, the defendant has set up a counterclaim, ac- 
crued prior to the settlement, upon which plaintiff has 
taken issue and gone to trial, the sufficiency of the plea 
cannot be raised by the plaintiff by an instruction.— 
Great W.P. Co.v. Tucker, 8. C. Iowa, Oct. 7, 1887; 34 N. 
W. Rep. 205. 


172. PRACTICE—Verdict—Issues — Reversal.——Where, 
in an action for negligence against two defendants, a 
verdict against one, but silent as to the other, the 
plaintiff can have ajudgment thereon reversed.—Ran- 
kin v. C. P. R. Co., 8. C. Cal., July 7, 1887; 15 Pac. Rep. 57. 


173. PRESUMPTION — Statute — Negligence. Con- 
struction of Georgia statute prescribing presumption 
of negligence against carriers in certain cases. This 
presumption is strengthened by a presumption of fact 
when the carrier fails to produce any evidence to rebut 
the proof of negligence made by the plaintiff. This rule 
applies to shipments of property under special contract 
limiting liability.—Columbus, etc. Co. v. Kennedy,S,C Ga., 
March 25, 1887; 3S. E. Rep. 267. 


174. PROMISSORY NOTE—Payment—Interest. It is 
a general rule that the maker of a promissory note, in 
which no place of payment is specified, to seek out the 
holder when the note falls due and pay him; otherwise 
he is bound to pay interest. Where a note bears ten 
per cent. interest during the life-time of the survivor 
of two persons, the holders of said note, after the death 
of said survivor, are entitled to demand six per cent. 























. per annum upon the note from the death of said sur- 


vivor.—Gale v. Carey, 8. C. Ind., Sept. 29, 1887; 18 N. E. 
Rep. 108. 


175. PUBLIC LANDS—Town-sites—Mining Claims—Pat- 
ents. Where patents for a town-site and a mining 
claim conflict, that which first vests the title will be 
sustained. A patent for a town-site does not vest a 
right in lands then known to be mineral, but cannot be 
defeated by such a subsequent discovery. The right to 
mineral lands vests from a valid location, but a loca- 
tion cannot by amendment defeat an intermediate 
town-site patent. The patent for mineral lands is res 
adjudicata, that the land was mineral at the time of the 
location —The Tombstone Town-site Cases, 8. C. Ariz., 
Sept. 1, 1887; 15 Pac. Rep. 26. 

176. QUIETING TITLE—Appeal—Practice. A bill to 
quiet title will only lie against clouds on title raised by 
written instruments. Such a bill will not lie against 
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mere verbal claims of title. When a cause is reversed 
and remanded with instructions to the court below to 
proceed in accordance with the opinion, no amend- 
ments to the pleadings should be permitted in the court 
below.—Parker v. Shannon, 8. C. Ill. Sept. 26, 1887; 13 N. 
E. Rep. 155. 


177. QUIETING TITLE — Pleading — Demurrer. A 
complaint in an action for quieting title need not state 
with precision the nature and particulars of the defend- 
ant’s claim, but unless it shows clearly that itis adverse 
to plaintiff’s title and a cloud thereon, it is bad on de- 
murrer —Otis v. Gregory, 8. C. Ind., Sept. 20, 1887; 13 N. E. 
Rep. 39. 


178. RAILROADS — Action for Injuries — Negligence — 
Practice. In an action against a railroad company 
for personal injuries, it is sufficient to charge and prove 
that the company was running the railroad line on 
which the injury occurred. The alleged error of the 
court below in rejecting a tales juror for incompetency 
will not be considered by the appellate court, unless the 
reason for the exception appears on the record. A new 
trial will not be granted when the evidence is conflict- 
ing.—Central, etc. Co. v. Gamble, 8. C. Ga., Feb. 2, 1887; 3 
8. E. Rep. 287. 


179. RAILROADS —Construction of—Statutes. Con- 
struction of New York statutes relating to the acquisi- 
tion of lands by railroad companies and the construc- 
tion of such railroads.—Jn re Kings County, etc. Co., N.Y. 
Ct. App., March 22, 1887; 13 N. E. Rep. 18. 


180. RECEIVER — Instructions — Assessments. The 
appointment of a receiver authorized him to bring suits 
for sums due on the capital stock; it was held, that this 
order was not a call on the stockholders, but authority 
to the receiver in case the court ordered a call.—Glenn 
v. Macon, U. 8. C. C. (La.), May 30, 1887; 32 Fed. Rep. 7. 

















QUERIES AND ANSWERS.* 





| Correspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.] 

QUERY No. 26. 

Aisa bachelor without any one depending on him 
for support, and lives in his own house, doing his own 
cooking, etc. Is he a housekeeper in the meaning of 
that word as used in § 2689, Revised Statute of Mis- 
souri? K. 





QUERIES ANSWERED. 
QuERY No. 2 (25 Cent. L. J. 431.) 


§ 5041, Rev. Stat. of Mo. allows to a defendant in ajus- 
tice’s court ten days after judgment to perfect his ap- 
peal, provided that if he be non-resident of the county 
where the suit is brought he has twenty days to ap- 
peal. § 3039, as construed by 79 Mo. 106, allows any 
defendant to appeal without the concurrence of a co- 
defendant. Suppose a judgment against two defend- 
ants, one resident, the other non-resident, they join in 
affidavit and bond for appeal filed seventeen days after 
judgment, is the appeal valid as to the non-resident 
defendant so as to entitle him to a new trial in the ap- 


pellate court? X. 
Answer. The law expressly provides that an ap- 
peal shall not be dismissed, because the bond or afli- 
davit is wanting, or is defective, or is insufficient, pro- 
vided the appellant remedies the defect before the 
motion to dismiss is determined. Rev. Stat. Mo. 1879, 





§ 3053. So it is immaterial whether they are defective 
or not, though we believe that the participation of the 
resident defendant in the affidavit and bond would, if 
declared necessary, be considered as surplusage, not 
violating the instruments. N. 
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A TREATISE ON THE LAW RELATING TO THE CUS- 
TODY OF INFANTS. By Lewis Hochheimer, of the 
Baltimore Bar. Baltimore: John Murphy & Co. 
1887. 

In these days when books discussing the law gov- 
erning all manner of modern improvements, railroads, 
receivers, telegraphs, et id genus omne, it is rather re- 
freshing to finda work which treats of the law re- 
lating to an institution which we have had from the 
beginning, and will undoubtedly have to the end of the 
chapter. The law of Infancy is one of the staples of 
the common law and has, of course, been fully treated 
in works devoted to the special topic as well as the 
general subject of domestic relations. 

The work before us, however, is limited to a branch 
of the subject most important to the infant himself as 
well as those interested in him, his custody. Ques- 
tions growing out of this branch of the subject often 
give use to strong, fierce and bitter contests, and such 
contests have of late years greatly multiplied in con- 
sequence of the unhappy prevalence of divorce pro- 
ceedings. In this'work the author confines himself to 
the special branch of the law’ of infancy which he has 
selected, but has treated it very thoroughly, citing 
many cases, both English and American, and brings 
the law of the case duwn to the very latest deliver- 
ances of the courts. Such examination of the work as 
we have been able to give it has satisfied us that the 
author has given us a book which will instruct and in- 
terest the whole profession. His arrangement of his 
matter is good, although we think the subdivision~ 
(sections) might well have been shorter and more nu- 
merous. We think the profession needs « work on 
this branch of the law relating to Infancy, and we 
very cordially recommend this volume to its favorable 
consideration. 


JETSAM AND FLOTSAM. 





A COUNTRY THAT IS NOT FREE.—“*What sort of a 
free country do you call this,” indignantly ex- 
claimed a ruffian upon being arraigned for murder, in 
the early days of Texas, “where a feller can’t shoot a 
—— rascal for calling him a —— liar, without being 
hauled up in court about it?” 














